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STATE v. YOUNG HARRIS. 


There being evidence that the deceased came to his death by the infliction of 
whippings by the prisoner, whilst the latter insisted that the death was 
caused by a burn of which there was an appearance on the abdomen, the 
testimony of a physician that in his opinion the burn was inflicted after 


death, was admissible in support of other evidence for the prosecution. 

The evidence being closed on both sides, upon the defendant being permitted 
to recall a witness to explain a part of his testimony, it is within the dis- 
cretion of the Judge to forbid the examination of the witness as to new 
matter. 

The prisoner and a woman offered as a witness in his behalf having lived 
together as husband and wife while they were slaves, and having subse- 
quently observed the ceremonies required by the Act of 1866, ch, 40, s. 5 
Held that they were legally married, and her testimony properly wuiliaited. 

Although the law allows to a person in loco parentis the broadest latitude in 
governing, it is not necessary to prove express malice on his part in order to 
convict of murder, if the facts show such cruelty and inbumanity in whip- 
ping as exclude the idea of passion, ° 

It being a question whether a severe injury, supposed to be a burn, was 
received by the deceased before death, it was competent for the prisoner to 
show that the deceased said he had a large burn upon his abdomen; such 
declarations being admissible as natural evidence, 

(State v. Samuel, 2 Dev, & Bat. 177 ; Roulhac v. White, 9 Ire., 683; Biles v. Holmes, 
11 Ire., 16; Lush v, McDaniel, 13 Ire., 485; Bell v. Morrisett,6 Jon., 178, 
and Henderson v, Crouse, 7 Jon., 628, cited and approved.) 


Murper, tried before Mitchell, J., at Spring Term 1868, of 
the Superior Court of Rowan. 


IN THE SUPREME COURT. 


Strate v. Harris. 


Thé* prisoner, a colored man, was indicted together with 
one Jane Harris, who had lived with him as his wife while 
they were slaves and after emancipation had continued to 
live with him having complied with the requirements of the 
Act of 1866, ch. 40; but he was put upon trial alone. The 
deceased, a boy eighteen or nineteen, years old, was the ille- 
gitimate son of Jane, and it was alleged that he came to his 
death in consequence of numerous and severe beatings upon 
his naked body, inflicted by the prisoner every day for a week, 
with a large leather strap, a bed cord twice doubled and 
knotted, and an iron ramrod—the alleged offence being that 
he had begged a piece of meat from a neighbor, and had 
denied doing so. At the end of the week hedied. 

The witness to the beating was a girl named Louisa Harris. 
Dr. Fraley was also examined as a witness for the State, 
having been previously called upon by the coroner to examine 
the body. His testimony tended to corroborate that of Louisa 
Harris—by showing that the back, loins and sides of the 
deceased were covered with bruises, &c. The theory of the 
defence was that the deceased came to his death by a burn, 
of which there was an appearance on his abdomen. Dr. 
Fraley testified that in his opinion this was caused by fire 
applied after the death. The prisoner introduced Dr. Jones and 
Dr. Whitehead, who testified that from the description of the 
burn given by Dr. Fraley, it had occurred before death. The 
prisoner offered Jane Harris as a witness, but the Court ruled 
her to be incompetent. He then introduced his son Wallace 
Harris, who testified that about a week before deceased died, 
he was burning a brush-heap, and on getting upon it the 
flames flashed as high as his waist, when he jumped off and 
ran to a branch near by; and that the deceased showed him a 
burn on his leg. The prisoner offered to prove by this wit- 
ness that the deceased told him he was burned on the abdomen, 
but his Honor excluded the declaration. 

After it was announced by both sides that the evidence was 
closed, the prisoner's counsel obtained leave to recall Dr. 
Jones, to explain part of his testimony. They then proposed 
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“to examine him upon other points; but the Court refused to 
allow the examination to proceed further. 7) 

The charge of the Court and the exceptions thereto are 
sufficiently set forth in the opinion of the Court. 

Verdict, Guilty. Rule for anew trial discharged. Judg- 
ment, and Appeal. 


Attorney General, for the State. . 
Boyden & Bailey and J. E. Kerr, contra. 


Reape, J. In considering the legal questions involved, 
we hope that we have not allowed ourselves to be unduly 
influenced by the cruel and inhuman acts detailed in the 
evidence. 

1. In considering the first exception on the part of the 
_ defendant, it is to be recollected that the theory of the defence 
was that the deceased did not come to his death by the whip- 
pings, but in consequence of a severe burn on the abdomen. 

Dr. Fraley was introduced by the State, and gave it as his 
opinion that the burn was received after death. This testi- 
mony was left to the jury by his Honor, as tending to corrob- 
orate the evidence of the girl, and the theory of the prosecu- 
tion. We see no force in the exception to it by the prisoner. 

The opinion of the Doctor as an expert, was clearly admis- 
sible, and, if his opinion was well founded, it proved the 
defendant’s theory, that the deceased came to his death by the 
burn—to be false, and it tended to corroborate the testimony 
of the girl. 

2. After the evidence was closed on both sides, the defen- 
dant’s counsel asked leave to recall a witness to make an 
explanation of some point in his testimony. He was per- 
mitted todo so. After the explanation was made, the counsel 


attempted to extend the examination to new matter. This 


was refused by the Court, and the defendant excepted again. 
It was clearly within his Honor’s discretion whether he 
would allow the witness to be recalled, and it was as clearly 
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withhily discretion to prescribe the terms, and to limit the 
examination. 

It would be unjust to the counsel to suppose that there was 
any attempt to entrap the’ Court by proposing to recall the 
witness for a simple explanation, when the real purpose was 
to open the evidence anew; and so we take it that the only 
purpose in recalling the witness was, to explain. Therefore, 
as soon as the explanation was given it was legitimate for his 
Honor to stop the examination. 

3. The defendant offered Jane Harris as a witness. The 
-defendant. and Jane while slaves, cohabited as man and wife. 
After their emancipation they observed tle ceremonies pre- 
scribed by the statute of 1866, chap. 40, sec. 5. That statute 
provides that “the parties shall be deemed to have been law- 
fully married as man and wife at the time of the commence- 
ment of such cohabitation, although they may not have been 
married in due form of law.” 

The competency of Jane was objected to by the State. She 
was ruled out and again the defendant excepted. 

Whether Jane was a competent witness, depends upon the 
question whether she was the defendant’s wife; and this again 
depends upon the force of the above statute. Marriage isa 
civil contract. It is more than that: I at least the status 
which marriage creates isa divine, as well as a civil institu- 
tion. But our Courts deal with it only asa civil contract. 
And therefore it is insisted that as slaves had no power to 
contract, the status of marriage did not exist among them. 
State v. Samuel, 2 Dev. & Bat. 177. 

We have no purpose to controvert this position. It is true 
that during the existence of slavery our law did not provide 
for the solemnization of marriage among them. They were 
left in a state of nature. And being so, it might be interesting 
to enquire how fara former marriage per verba de presenti 
affected their relations after their condition had been changed 
from slavery to freedom. For, in a state of nature, where no 
solemnities of marriage are prescribed, a marriage per verba 
de presenti must be valid. But we are relieved from the neces- 
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sity of a consideration of that question, because of the whole- 
some statute which we have cited. The substance of mar- 
riage—the consent of the parties, existing, it was as clearly 
within the power of the Legislature to dispense with any par- 
ticular formality, as it was to prescribe such. 

This neither made nor impaired the contract, but gave effect 
to the parties’ consent, and recognized as a legal relation that 
which the parties had constituted a natural one. 

So that, by force of the original consent of the parties while 
they were slaves, renewed after they became free, and by the 
performance of what was required by the statute, they became 
to all intents and purposes man and wife. This would be so 
upon the sétrictest construction; much more then upon the 
liberal construction which should be given to a statute of great 
public necessity, affecting the domestic relations of one-third 
of our people, and the morals of society in general. : 

We conclude that Jane was the wife of the defendant, and 
I was properly excluded from testifying. 

4. The defendant insisted that he was in loco parentis 
towards the deceased, and that in the absence of express 
malice, his crime would be manslaughter only. 

His Honor charged otherwise, and the defendant excepted. 
Conceding, for the sake of the argument, that the defendant 
did stand in the place of parent to the deceased, still the 
exception cannot avail him. It is true that the law allows to 
parents the broadest latitude in governing, and to that end 
correcting, their children. But the acts detailed in this case, 
were so cruel and inhuman, and so often repeated, and long 
continued, as to manifest “ a heart totally regardless of social 
duty and fatally bent on mischief.” They totally exclude the 
idea of passion, and fully prove malice. 

“Parents, masters and other persons having authority in 

Soro domestico, may give reasonable correction to those under 
their cate; and if death ensue without their fault, it will be 
no more than accidental death. But if the correction exceed- 
eth the bounds of due moderation, either in the measure of it, 
or in the instrument made use of for that purpose, it will be 
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either murder or manslaughter, according to the circumstances 
of the case.” Foster’s C. L., p. 262, 8. 4. 

In the case before us, what was the “ measure” of correc- 
tion? The deceased was stripped naked, placed on his back 
with his feet tied up, and was kept in that position every day 
from morning until dinner, for the space of a week, and 
repeatedly whipped each day while in that position, and on 
the first day severely whipped. What were the “ instruments” 
used? A heavy leather strap, a knotted cord four double, and 
an iron ramrod; and with these he was beaten day after day 
until he died. There was “due moderation” neither in the 
“ measure” nor the “instruments.” The provocation was a 
very slight one, and all the circumstances showed delibera- 
tion and malice. We are entirely satisfied with his Honor’s 
ruling in this particular. 

5. It being a question, whether a severe injury, supposed 
to be a burn, existed upon the abdomen before the death, 
the defendant offered to prove that the deceased said that 
he had a burn upon his abdomen. The Solicitor for the State 
objected to the evidence, and his Honor ruled it out. In this 
we think his Honor erred. The declarations of the deceased, 
as to the condition of his body and health at the time when 
the declarations were made, fall under the head of natural 
evidence. Such declarations are admissible in the very nature 
of things. No physician would undertake to prescribe for a 
patient without enquiring of him “how fie felt,” “ where were 
his pains ” and the like. What weight the physician will give 
to the patient’s declarations must be for his consideration. 
And so what weigh the jury will give, is for their considera- 
tion. The question has been before this Court repeatedly, 
and need not be elaborated now. All that can be said upon 
the subject will be found in Roulhac v. White, 7 Ire., 63; Biles 
v. Holmes, 11 Ire., 16; Lush v. McDaniel, 13 Ire., 486; Bell v. 
Morrisett, 6 Jones, 178; Henderson v. Crouse, 7 Jones, 623. 

For this error there must be a venire de novo. Let this be 
certified, &c. 


Per Venire de novo. 
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STATE vo, HENRY STORKEY, 


The Supreme Court has no power to grant a new trial because a verdict is 
found upon insufficient testimony, or against the weight of testimony. The - 
sufficiency of the testimony offered is a question exclusively for the jury. 
Whether a verdict is against the weight of the testimony is a matter exclusively 
for the discretion of the Judge who presides at the trial. 


It is not necessary, in North Carolina, to show emission in order to prove 
rape, even where the indictment concludes against the form of the 
“ Statute”"—not “ Statutes:” the 20th sec. of Rev. Code, chap. 35, having 
abolished all distinction between these phrases, 


An indictment for rape need not charge that the person ravished is over ten 
years of age. 


Rapg, tried before Warren, J., at Spring Term 1868, of the 
Superior Court of Beaurort. 
No statement of the facts is necessary. 


Attorney General, for the State. 
Rodman, contra. 


Reape, J. In the case made for this Court, the evidence is 
stated in detail as the basis of exceptions by the defendant, 
That the evidence was insufficient to satisfy a jury beyond a 
reasonable doubt, and, That their verdict was against the 
weight of testimony. 

If there was any evidence, its sufficiency was a question for 
the jury, and, Whether the verdict was against the weight of 
the evidence was a question for the discretion of the Judge 
who presided at the trial. In neither case can this Court 
interfere. There was some evidence tending to show the 
defendant’s guilt, and it may not be improper for us to say in 
support of the propriety of the conviction, that in our opinion 
it was plenary. 

Th@@efendant’s second exception, that there was no proof 
of emission, cannot avail him. In the first place, the witness 
said that the defendant “penetrated her person and ravished 
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her against her will.” That is evidence from which the jury 
might infer emission. But, in the second place, it is not 
necessary, under our Statute of 1860, chap. 30, to prove 
‘emission. This was probably not intended to be controverted 
by the prisoner’s counsel. His objection probably is that the 
case is not governed by the Statute of 1860, because the indict- 
ment concludes, not against the “ Statutes” but, against the 
“ Statute.” But our act (Rev. Code, chap. 25, sec. 20,) provides 
that no indictment shall be vitiated by reason that it concludes 
against the Statutes, instead of against the Statute, or vice 
versa. 

We therefore do not perceive any ground for a new trial. 

The motion in arrest of judgment because the indictment 
does not charge that the female was over ten years of age, 
was properly refused. Our Statute makes it rape carnally 
to know a child under ten years of age, even although she 
consent; but itin no way affects the guilt of one who car- 
nally knows a female above that age against her will. Nor 
is it necessary to state the age except where the victim is 
under ten, nor even then unless the act is with the child’s 
consent, 

Let it therefore be certified to the Court below that there 
is no error, in order that the sentence of the law may be 


executed. 


Per No error. 


STATE v. JAMES PULLEY and ELLIS WILKERSON. 


A witness for the State (Aere an accomplice) having been asked upon the 
examination in chief, whether he has not upon some other occasion given a 
different statement of the transaction, may thereupon, at the of 
the Solicitor, be permitted to explain why he gave such va 

The comma, at the end of the word “store,” in section 2, of Rev. Code, 

ch. 34, is a misprint ; the enrolled bill in the office of the Secretary of State 

has no such comma, and thus shows that the word is used as an adjective, 
qualifying the word “ house” which follows. 
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Arson, tried before Cilley, J., at Spring Term 1868, of the 
Superior Court of Person. 

Upon the trial, one Stokes, an accomplice, a colored boy of 
16 years of age, was a principal witness to prove the commis- 
sion of the crime. On the examination in chief, after he had 
given an account of the transaction, he was asked by the 
' Solicitor if he had since denied this statement to be true. He 
answered that on one occasion he had denied it to a gen- 
tleman of the bar. The Solicitor then asked why he had 
denied it. The prisoner’s counsel objected to this question. 
The Court overruled the objection, and allowed the witness 
to say that he denied it in consequence of threats made to him 
by one Thaxter, a colored man living in Virginia, who 
though not a preacher, held meetings in his neighborhood 
which one of the prisoners attended. 

Verdict, Guilty; Rule for a new trial; Rule discharged; 


Judgment and Appeal. 


Attorney General, for the State. 


Graham, contra. 


Pearson, C. J. The witness was impeached by the position 
in which he stood before the jury,—that of an accomplice 
turning “ State’s witness,” and we can see no reason why the 
Solicitor for the State was not at liberty, by questions asked 
upon the examination in chief, to enable the witness to say 
that he had made a different statement, and then give an 
explanation, by stating what was the cause of his doing so. 
Suppose the matter had been passed over, and the prisoners 
had afterwards proved that the witness had made a different 
statement: It certainly would then have been proper for the 
Solicitor to recall the witness and give him an opportunity 
of makigg the explanation. What prejudice could, by any 
possibility, be done to the prisoner by the course pursued by 
the Solicitor in asking these questions by way of anticipating 
what he supposed would afterwards come out in the course of 
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the trial, in consequence of what had been elicited from the 
witness by a gentleman of the bar. 

The motion in arrest was based on the manner in which 
the word “store” is disconnected by a comma from the ward 
“ warehouse,” as printed in the Revised Code, but upon inspec- 
tion of the enrolled bill in the office of the Secretary of 
State, it appears to be a misprint, by the introduction of a | 
comma which is not contained in the enrolled bill. The 
word “store” is there plainly used as an adjective, connected 
with “ware” by the disjunctive “ or,” both being added to the 
word “house”—thus, “store or ware house,” whereas, as 
printed the word “store” might be considered as used for a 
substantive. Upon an inspection of the enrolled bill the 
counsel for the prisoners properly abandoned the motion. 

There is no error. This will be certifled to the end, &c. 


Per Curiam. No error. 


GEORGE L, GIBSON ». HENRY L. GRONER. 


In the present condition of the Government and the Courts and as the process 
of the Courts is now controlled, a plaintiff in execution can only collect 
currency, or United States Treasury notes. Therefore, in assessing damages, 
the jury should estimate the value of the demand im currency. — 


Casg, tried before Mitchell, J., at Spring Term 1868, of the 
Superior Court of CaBarrus., 

The plaintiff borrowed from the defendant $150 in United 
States currency, and deposited with him $360 in gold coin, as 
a security for the return of the $150. In a few days there- 
after the plaintiff tendered $150 in currency to the defendant, 
and demanded the return of the gold. The defendang refused, 
and thereupon ‘this action was brought. The only question 
was as to the measure of damages. The plaintiff insisted that 
he was entitled to the $360, with the premium added for gold, 
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and interest from the time of refusal. His Honor charged the 
jury that the plaintiff could only recover $360 and interest. 
Verdict accordingly. Judgment; and Appeal by the plaintiff. 


Boyden & Bailey, for the appellant. 
No counsel contra. 


Reape, J. In the present condition of the Government and 
the Courts and as the process of the Courts is now controlled, 
a plaintiff in execution can only collect currency, ¢. e. Unies 
States Treasury notes. 

In assessing damages therefore, in any given case, justice 
requires that the jury should consider that fact, and that their 
verdict should be for the value of the demand in currency. 
If the demand be for a horse, and the horse is worth $100 in 
coin, and $150 in currency, the verdict ought to be for $150. 

In applying that principle to this case, the plaintiff is enti- 
tled to a verdict for the amount of the value of the gold 
which he deposited, in currency—i. ¢., to the nominal amount 
of the gold coin, with the depreciation of the currency added. 

There is error. 


Per Curiam. Venire de novo. 


URIAH VAUGHAN ». THE RALEIGH AND GASTON R. R. COMPANY. 


Where an Agent of a Rail Road Company was introduced in its behalf, to 
prove that certain goods were not delivered to the Company as a common 
carrier, it was competent for this purpose to show that it was the custom of 
the Company to weigh, mark and book such goods; those in question aot 
so treated, 


Case, tried before Gilliam, J., at Spring Term 1868, of the 
_ Superior Court of Hertrorp. 
The plaintiff sought to charge the defendant as a common 
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carrier, with the value of seven and a half bales of cotton 
alleged to have been stolen while in the defendant’s posses- 
sion. The evidence was that the plaintiffs agent, one Futrell, 
took a quantity of cotton to the depot at Henderson and 
offered to deliver it to the defendant’s agent, one Moore. 
The defendant had an old and a new warehouse at Hender- 
son, and Moore told Futrell that he had room for only eight 
bales. These he received and stored in the new warehouse. 
The other bales, twenty-seven in number, were put by Futrell 
in the old warehouse, of which the key was given him by > 
Moore. Shortly afterwards the old warehouse was broken 
open, and seven and a half bales stolen. Moore was intro- 
duced for the defendant, and testified that the old warehouse 
was not used by the Company,and that of this Futrell was aware; 
that the proposition to deposit the cotton in the old warehouse 
was made by Futrell and nothing was said as to who should 
bear the risk; that the eight bales were weighed, marked 
and booked, but the others were not so weighed, &c. The 
defendant also offered to prove in this connection, by Moore, 
that it was the custom of the Company, at the Henderson 
depot, to weigh, mark and book bales of cotton immediately 
after they were received for transportation. This evidence was 
objected to, and excluded by the Court; and the defendant 
excepted. 

Verdict and judgment for the saat and appeal by the 
defendant. 


Moore, for the appellant. 
Smith and Bragg, contra. 


Reape, J. As bearing upon the question whether the Rail 
Read had received the cotton for transportation as a common 
carrier, and as confirmatory of the statement of the Agent 
that it had not, the defendant offered to ask the® Agent 
whether it was not the custom to weigh and mark goods as 
they were taken for transportation, the goods in question not 
having been weighed and marked. The evidence as to the 
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custom wasruled out. In this there was error; and for this 


error there must be a venire de novo. 
The learning upon the question will be found in the author- 


ities cited at the bar. See especially Price v. Earl of Torring- 
ton, 1 Salk., 285, (1 Sm. L. C., [390.]) 


Per Curiam. Venire de novo. 


THE STATE v. SAMUEL HAMPTON. 


Where one was going down the steps which led from a Court room, and 
another who was before him in striking distance, stopped, turned about, 
clenched his right hand (the arm being bent at the elbow but not drawn 
back) and said, I have a good mind to hit you, whereupon the former 
walked away and went down another staircase: Held that the latter was 


guilty of assault. 
(State v. Myerfield, Phil., 108, cited and approved.) 


AssauLt, tried before Cilley, J., at Spring Term 1868, of 
the Superior Court of GuILForD. : 

The following special verdict was submitted to the judg- 
ment of his Honor below: As the prosecutor was going in a 
crowd down one of the staircases leading out of the Court 
House in Greensboro’, and was stepping down the first step, 
the defendant, who was in front of him, and in striking dis- 
tance, stopped, turned about, and with right hand clenched, 
his right arm bent at his side, but not drawn back, said, I 
have a great mind to hit you; that before this, and as the 
crowd was leaving the Court House, the defendant. had said, 
If the crowd will go along to see, I will cowhide Lindsay; 
that Lindsay had no way to go down that staircase but by 
pushing past the defendant; and that he turned away from 
defendant and went down another staircase. 
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The Court being of opinion that the defendant was not 
guilty, the Solicitor for the State appealed. 


Attorney General, for the State. 
No counsel contra. 


Reape, J. It would seem that there ought to be no diffi- 

| culty in determining whether any given state of facts amounts 

i to an assault. But the behavior of men towards each other 

q varies by such mere shades, that it is sometimes very difficult 
to characterize properly their acts and declarations. 

We find it so in the case before us. An assault is usually 
defined to be an offer, or attempt to strike another. An 
attempt means something more than an offer. As therefore, 

2 an offer is a necessary ingredient in an assault, and as an 
attempt, or anything else, is not such, it would probably be 
more precisely accurate to say, that: an assault is an offer to 
strike another. 

; The distinction between an offer to strike and an attempt 
to strike, is very clearly stated in State v. Myerfield, Phil. 
108, and need not be repeated. . 

In the case before us, the defendant placed himself imme- 
| diately in front of the prosecutor, assumed an attitude to 
| strike, within striking distance, in an angry manner, and 
turned the latter out of his course. This was an offer of vio- 
| lence, and constituted an assault, unless there was something 
i. accompanying the act, which qualified it, and indicated that 

} , there was no purpose of violence. The only accompaniment 
| of the act was the declaration: “I have a good mind to strike 
; you.” If the declaration had been, I intend to strike you, 
| that would not have qualified the act favorably for the defen- 
dant. Nor if he had said, I have a mind to strike you. 

It is suggested, however, that the expression, “I havea | 
great mind to strike,” is used to express indecision ; as if one #7 
should say, I had a great mind to do so and so, but I did not, 
indicating that he was only debating in his own mind as to 
whether he would or would not. If that were the common 
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agceptation of the expression, it would not avail the defen- 
dant, because, when violence is apparently offered, the qual- 
ifying declaration must not be equivocal, but unequivocal, so 
as to leave the person attacked no good reason to suppose 
_ that violence will be executed. 

We think that the facts found in the special verdict con- 
stitute an assault, and that his Honor was in error. Let this 
be certified, &c. 


Per CuRIAM. There is error. 


STATE v. HARRISON CHURCH. 


Where one drew a.pistol, (neither cocked nor presented,) and ordered another, 
who was within ten steps, to leave a public place, or he would shoot him : 
Held to be an assault. 

(State v, Hampton, a:ite 18, State v, Myerfield, Phil. 108; State v, Mooney, ibid, 

_ 484, cited and approved.) 


AssauL_t, tried before Mitchell, J., at Spring Term 1868, of 
the Superior Court of WILKEs. 

The following is the special verdict found upon the trial: 
On a certain Sabbath, at a Church, where people had assem- 
bled for religious exercises, the defendant, with several 
others, was sitting outside of the building, about six or seven 
steps from it, and the prosecutor was approaching the Church, 
when the defendant, addressing him, said: We have no use 
for you in this company; you shall not come here; go back. 
The prosecutor declined to do so. The defendant then rose to 
his feet and said to the prosecutor, I have a pistol, and placed 
his hand on a pistol that was belted around him. The pros- 
ecutor then commenced retiring, but tardily. The defendant 
followed him a few steps, being not more than ten steps from 
him, and urged him to go off or he would shoot him, and 
while he was walking, drew the pistol from its scabbard, but 
did not cock it, or present it towards the prosecutor. 
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Upon these facts, his Honor was of opinion that the defen- 
dant was not guilty, and the Solicitor prayed an appeal. 


Attorney General, for the State. 
No counsel contra. 


Reape, J. A mere threat unaccompanied by an offer or 
* attempt to strike, is not an assault. 

| So an offer to strike, qualified by some declaration which 

shows that there is no purpose to execute violence, is not an 
assault, unless the offer is with a deadly weapon, and then 
words are not allowed to qualify the act. So an offer of 

violence is an assault, even if it be accompanied with a decla- 

ration that violence will be forborne upon a condition which 

the actor had no right to impose: as if one offering to strike f 

| says, I will strike you if you do not pull off your hat. This 

q will be an assault, because he has no right to require the hat 


to be pulled off. 
So, in the case before us, if the defendant had not drawn a 


deadly weapon, but had simply raised his fist in striking dis- 
tance, and said, If you do not leave I will strike you, that 
would have been an assault, because he had no right to require 
him to leave. But the case is stronger than that. The prose- 
cutor was where he had a right to be, and was in no wrong; 
the defendant drew his pistol from his scabbard, advanced 
towards the prosecutor who was retiring, threatened to shoot 
him if he didgot leave, was in,ten steps of him, and drove 
him from the place. This was certainly an “ offer” of vio- 
lence, and constituted an assault. 

Bhe fact that the pistol was not cocked and pointed makes 
i no difference. That would have been but the work of a 
7 moment, and was not needed to put the prosecutor in fear, and 
; to interfere with his personal liberty: State v. Hampton, ante, 
| 13; State v. Myerfield, Phil. 108; State v. Mooney, Ibid. 434. 
, Let it be certified to the Court below, that there is error; 
to the end that judgment may pass upon the special verdict as 
q upon a verdict of guilty. 


Per Curiam. 


Error. 
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Derossett v. BRADLEY. 


ARMAND J. DEROSSET v. JAS. A. BRADLEY. 


Where two sureties on a note to a bank agreed, after the insolvency of their 
principal, to employ a broker to buy notes of the bank to an amount suffi- 
cient to pay the debt, and one of them paid the broker for notes purchased 
by him, and discharged the debt: Held that he could maintain an action on 
the case against his co-surety for contribution, ~ 


Where a note with two sureties, given before May 1865, was discharged by 
one of them after that time, held that the County Court had ju of 
a suit for contribution, under the Ordinance of June 1866, Ch. 9. 


Cass, tried before Barnes, J., at Spring Term 1868 of the 
Superior Court of New Hanover. ° 

The action had been brought by appeal, from the County 
Court, where it was commenced in May 1867. The plaintiff 
and defendant became sureties of one Brown on a promissory 
note payable to the Commercial Bank of Wilmington. Brown 
afterwards became insolvent, and in April 1867 the plaintiff 
and defendant agreed to employ one Dawson, a broker, to 


. purchase bills of the bank to an amount sufficient to pay the 


debt. The bills were accordingly purchased, and the broker 
charged 25 cents in the dollar for them. The defendant 
refused to pay the price, and the plaintiff paid for all of them 
and discharged the note to the bank. He then demanded 
contribution from the defendant, and upon refusal brought 
this action. 

The defendant insisted that the plaintiff was 5 not entitled to 
recover, for three reasons: 

1st. That the remedy was in Equity: 2d. That the action 
should have been for a breach of the contract, and not for 
contribution: 3d. That the County Court had no jurisdiction 
under the Ordinance of June 1866. 

The Court charged that the plaintiff was entitled to recover. 
Verdict and judgment for the plaintiff, and appeal by the 
defendant. 
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No counsel for the appellant. 
W. A. Wright, contra. 


Battie, J. Neither of the objections urged against the 
right of the plaintiff to recover can avail the defendant. The 
parties were joint sureties of their principal, who was insol- 
vent, and their agreement as to the manner in which the 
debt was to be paid, did not change their liability to each 
other gpon the payment by one of them of the whole debt. 
Upon Such payment, the Revised Code, ch. 110, s. 2, gave to 
the party paying, an action on the case against his co-surety 
for his rateable proportion of the sum paid, whether of prin- 
cipal, interest or cost. This disposes of the first and ‘second 
objections. The remaining one is equally untenable. 

The plaintiff had no claim upon the defendant until he had 
paid the debt of their principal in 1867. His cause of action 
did not arise, therefore, prior to the 1st day of May 1865, and 
hence the jurisdiction of the County Court was not taken 
away by the Ordinance of the Convention of 1866, ch. 19. 


Per Curiam. Judgment affirmed. 


THE STATE v. AUGUSTUS HOLMES. 


In a case where the list of registered voters of a county was in the hands of 
the military authorities, and the proper civil officers for drawing a jury 
were unable to procure a copy of such list: Held, that the order of Sep- 
tember 13, 1867, requiring jurors to be fegistered voters, did not apply. 

Where a prisoner bad already accepted as jurors three colored persons, held, 
that he had no right to challenge a fourth onei when tendered, on the 
ground that he was a colored person. 

(State v. Arthur, 2 Dev. 217; State v. Cockman, 2 Win. 95, cited ‘and approved.) 


Morper, tried before Burton, J., at Spring Term 1868 of 
the Superior Court of EpGEcoMBE. 
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The counsel for the plaintiff moved to quash the bill of 
indictment, and assigned therefor the following reasons, viz: 

1. “That it was not found by a grand jury drawn from the 
registered voters of the county, but from a list of the good 
and lawful men of the county, consisting of white freeholders 
only.” 

.2. “That it was not found by a grand jury drawn from the 
list of citizens assessed for taxes and who had paid taxes for the 
current year.” 4 

The Attorney General admitted that the grand jury had 
been drawn in accordance with the laws unqualified by mili- 
tary orders, and examined as witnesses the Chairman of the 
County Court and the Sheriff of the county, who proved that 
before drawing the jury list, they had applied personally and 
by letter to the military head quarters, for a list of the reg- 
istered voters of the couuty, and that they had failed to 
obtain it; that such list was taken by, and was still in the 
hands of the military authorities, and that they had been and 
were still unable to procure a copy, and tliat without such 


‘ copy they were unable to ascertain who were the registered 


voters of the county. 

The motion to quash was therefore overruled, and the 
prisoner excepted. 

A special venire of fifty good and lawful men was ordered to 
be summoned to try the case. The Sheriff returned twenty- 
five whites and twenty-five colored men as jurors. 

The prisoner accepted three colored jurors, and they were 
sworn in. He then challenged one Camper, a juror, on the 
ground that he was a colored man. This cause of challenge - 
was overruled, and the prisoner challenged him peremptorily. 
The prisoner made but twelve peremptory challenges. 

After a verdict of guilty, there was a rule for a new trial, 
which was discharged, and the prisoner appealed. 


Attorney General for the State. 


No counsel for the prisoner. 
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Srate v. Homes. 


Batre, J. The case, as it appears in the bill of exceptions 
filed by the prisoner, presents two questions, the first of which 
relates to the drawing of the grand jury, and the second to 
the prisoner’s challenge of a petit juror. 

1. The prisoner’s counsel moved to quash the bill of indict- 
ment, because the grand jury by which it was found was not 
drawn in accordance with the Military orders of the 30th of 
May, and the 13th of September, 1867. The second section 
of the frst of those orders, prescribes as follows: “ All citi- 
zens assessed for taxes and who shall have paid taxes for the 
current year are qualified to serve as jurors. . It shall be the 
duty of the proper civil officers charged with providing lists 
of jurors, to proceed within their several jurisdictions, with- 
out delay, and ascertain the names of all qualified persons, 
and place them on the jury lists, and from such revised lists, 
all jurors shall be hereafter summoned and drawn in the man- 
ner required by law.” 


The second order relates to and modifies the first, so as to. * 


make it read as follows: “ All citizens assessed for taxes, and 
- who shall have paid taxes for the current year, and who are 
- qualified, and have been and may be duly registered as voters, 
are hereby declared qualified to serve as jurors.” It is 
manifest that the effect of this modifying order is to prevent 
a person from being competent as a juror merely on account 
of his being a tax payer; he must have the additional quali- 
fication of having been duly registered asa voter. It appears 
from the case, that “the proper civil officers, charged with 
providing lists of jurors,” attempted to comply with the | 
requirements of the order, but were unable to do so because 
they could not obtain from the military authorities, in whose 
custody they were, the lists of the registered voters. We 
cannot suppose, for a moment, that the military authorities 
intended that the whole administration of the criminal law 
should be suspended, because of its not being convenient for 
them at the time to furnish those lists, and we, therefore, 
think that the Court acted right in directing a grand jury to 
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be drawn in the usual manner, according to the laws of the 
State. 

2. The second question is, whether the prisoner is entitled 
to a venire de novo as a matter of right, because of the Court 
having overruled his challenge for cause to a person tendered 
to him as a juror, and whom he then challenged peremptorily, 
withal, however, accepting a jury before his peremptory chal- 
lenges were exhausted. It appears from the record that a 
special venire of fifty good and lawful men were ordered to 
be summoned to try the case, and that thereupon the Sheriff 
returned twenty-five whites and twenty-five colored men as 
jurors. In forming the traverse jury, three colored jurors 
were tendered to and accepted by the prisoner, but upon the 
tender of the fourth he was objected to on account of his color; 
and the objection was overruled and he was then challenged 
peremptorily. The overruling of this objection is the ground 
of the application for a venire de novo. It is manifest that the 
special venive was summoned in accordance with the require- 
ments of the military orders to which we have referred, and 
the prisoner insisted upon his right to have them so sum- 
moned, as appears not only from his acceptance of three 
colored jurors, but also from his motion to quash the bill of 
indictment, because it had not been found by a grand jury 
selected from a list made out by the Justices of the County 
Court in obedience to such orders. Why the motion to quash 
was not sustained, we have already seen. When the Superior 
Court, at which the prisoner was tried, sat, the difficulty, it 
seems, was removed, and the prisoner clearly showed his 
acquiescence, if not his desire, in the summoning of colored 
as well as white jurors én the special venire. Having done 
so, we think he is not at liberty to object for cause to a juror 
merely on account of his color. This makes it unnecessary 
for us to notice the effect of the circumstance that the traverse 
jury was formed before the prisoner’s peremptory challenges 
were exhausted. See State v. Arthur, 2 Dev. 217; State v. 
Cockman, 2 Win. 95. 
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It must be certified to the Superior Court for the County 
of Edgecombe that there is no error in the record. 


Per Curiam. error. 


NANCY E. LITTLE v. LABAN LITTLE. 


Upon an application for alimony pendente lite, it is unnecessary to decide 
whether the petition warrants a divorce a vineulo, or only a divorce a mensa 
et thoro. 


Where a petition for divorce by the wife showed forbearance (and conni- 
vance) by her in regard to adulteries committed by the husband while she 
remained in his house, and then charged that afterwards he drove her 
from his house by threats of violence, swearing he would kill her if she 
did not leave: Held, to set forth ground sufficient for a divorce a mensa et 
thoro, at least. _ 

( Whittington v. Whittington, 2D. & B. 64, and Hansley v, Hansley, 10 Ire. 506, 
cited and approved. ) 


Motion for alimony pendente lite, heard by Mitchell, J., at 
Spring Term 1868 of the Superior Court of MecKLENBURG. 

The facts necessary to an understanding of the opinion 
appear sufficiently set forth therein. 

The Court below having allowed the nna motion, the 
defendant appealed. 


J. H. Wilson for the appellant. 
Dowd, contra. 


Batt.e, J. For the purposes of this case, it is unnecessary 
for us to decide whether, upon the facts stated by the peti- 
tioner, she is entitled to a decree for a divorce a vinculo ma- 
itrimonii, according to the special prayer of her petition; for 
~we are clearly of opinion that, under the general prayer, she 
is entitled to a divorce a mensa et thoro, and that this is suffi- 
cient to authorize a decree for alimony pendente lite. 
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The counsel for the defendant made a strong argument to 
show that the long delay of the plaintiff after a full knowledge 
of the adulterous acts of her husband amounted to acqui- 
escence in his criminal intercourse with the two black women 
mentioned in the petition, and was a bar to her claim for a 
divorce. In support of this argument, he referred to and 
relied upon the case of Whittington v. Whittington, 2 Dev. & 
Bat. 64. In which it was held that an unreasonable delay by 
one party after a probable knowledge of the criminal conduct 

_of the other would, if- unaccounted for, preclude such party 
from obtaining a decree for either kind of divorce. This 
argument was met by one equally forcible from the plaintiff's 
counsel, to prove that a woman might remain for a long time 
in the same house with her husband while he was carrying on 
an adulterous intercourse with another woman, and yet obtain 
a decree for a total divorce if he continued his criminal acts 
after his brutal condct had at last compelled her to leave 
him. The counsel referred to the case of Hanfley v. Hansley, 
10 Ire., 506; in which is contained the following language: 
“After such a separation, forced on her by the debasing 
depravity, violence and other outrages of the husband, she 
might well insist on any supervening criminality on his part. 

_For so far from being precluded from making complaint of 
the repetition of the fault, the guilt of the repetition after 
such forbearance—not connivance—on the part of the wife, 
would be aggravated beyond that of the first fault. We 
shall hold, therefore, that she might insist on adultery with 
this slave, supervening the separation thus forced on her.” 
Upon the petition which we are now considering, we might 
hold the same thing were there any distinct and unequivocal 
charges of acts of adultery committed after the petioner had 
been driven away from her husband’s house. But the only 
expression in the petition tending that way is, that after her 
husband had forced the petitioner to leave, “he was left in 
the uninterrupted enjoyment of his negro prostitute, by whom 
he had begot a child.” Whether that expression alleges 
such a charge of continued adultery as will justify a decree 
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for a divorce a vinculo matrimonii, is, as we have already said, 
unnecessary for us to decide; because there isa clear and 
explicit allegation that the defendant drove the petitioner, 
‘* with threats of violence, from his house, and swore he would 
kill her if she did not leave.” This, coupled with the previous 
statements of his adulterous intercourse with two black 
women successively, clearly entitles the petitioner to a decree 
at least for a partial divorce, and that is sufficient to sustain 
the order for alimony pendente lite. 

The order appealed from is affirmed, and this must be cer- 
tified to the Court below. 


Curmm. Order affirmed. 


BOBERT BYNUM ec. WILLIE DANIEL. 


After a mol. pros. had been entered as to one of several defendants, upon 
‘motion by the respective parties remaining, material amendments were 
allowed to each: Held, that any question as to costs upon the process 
against the defendant discharged, should have been settled at the time of 
such allowance ; and that upon such question being raised after final judg- 
ment for the demand and costs it will be presumed by the Court to have 
been settled. 


Assumpsit, tried before Shipp, J., at Fall Term 1867 of the 
Superior Court of Wixson. 

The writ was original in Debt, wherein one Rountree had 
been made defendant together with Daniel. 

At Fall Term 1867, the first trial term, the plaintiff entered 
a nol. pros. as to Rountree, and the defendant obtained leave 
to add the plea of “ the statute of limitations,” whereupon the 
plaintiff, upon motion, was allowed to change his writ to | 
assumpsit, and to ciaim for damages the sum of $2,000. Upon 
the trial, there was a verdict for the plaintiff. Judgment 
accordingly, and for costs to be taxed by the Clerk; and 
Appeal by the defendant to the Supreme Court. 
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Moore, for the appellant. 
Bragg, contra. 


Reape, J. This was an action against two defendants, in 
which there was nol. pros. as to one, and a verdict and judg- 
ment against the other for the demand and full costs. The 
defendant insists that the costs incurred in regard to the 
defendant against whom nol. pros. had been entered ought not 
to be taxed. Probably that would be so (but we do not decide 
it) if it were not for the peculiar circumstances of this case. 
The action originally was debt. On the plaintiffs motion, it . 
was changed to assumpsit—the defendant, by leave of Court, 
having previously added the plea of the statute of limitations. 
Upon this the parties, by common consent, proceeded to trial. 

It seems to us that the proper time to raise any question 
about the costs of the action was at the time when the form 
of action and the pleadings were changed. It was then the 
province of the Judge to as he 
might think proper. 

We are of opinion that it is to be presumed that the ques- 
tion of costs was at that time considered, and that, by pro- 
ceeding with the cause as it stood, its incidents, including the 
costs, passed along with,it and must abide the result. 

There is no error. 

Let judgment be entered in accordance with the verdict and 
judgment below. 


Per Curiam. Judgment affirmed. 
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THE STATE ». ALEXANDER WILLIS. 


Upon a trial for murder, the fact of killing with a deadly weapon being 
admitted or proved, the burden of showing any matter of mitigation, excuse 
or justification is thrown upon the prisoner. 

It is incumbent upon the prisoner to establish such matter, neither beyond a 
reasonable doubt nor according to the preponderance of testimony but, to the satis- 
faction of the jury. 

(State v, Ellick, 2 Win. 56, cited and approved. Language used in State v, 
Peter Johnson, 8 Jon. 226, in regard to degree of proof of matters of excuse, 
&c., modified. ) 


Morper, tried before Buston, J., at Spring Term 1868 of 
the Superior Court of Wake. 

Upon the trial it was shown by the State, and admitted by 
the prisoner, that the latter killed the deceased by intention- 
ally stabbing him with a knife, which was exhibited, and 
admitted to be a deadly weapon. 

The Court was asked by the prisoner to charge the jury ‘- 
that the State was requined to establish to the satisfaction of 
the jury, beyond a reasonable doubt, the commission by the 
prisoner of the particular act for which it asked his convic- 


tion. This the Court declined to do, and the prisoner 


excepted. 

Upon this point the Court instructed the jury, that when it 
is proved or admitted that one killed another intentionally, 
with a deadly weapon, the burden of showing justification, 
excuse or mitigation is on him, and all the circumstances of 
such justification, extuse or mitigation are to be satisfactorily 
proved by him, unless they appear in the evidence against 
him; that the fact ot killing being proved or admitted, nothing 
more appearing, the law presumes such killing to have been 
done in malice, and so to be murder; that the circumstances of 
justification, excuse or mitigation, are to be satisfactorily 
proved, not proved as the State is required to prove an essen- 
tial fact, that is beyond a reasonable doubt, for the doctrine of 
reasonable doubt is never applied to the condemnation of a 
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prisoner, but to his acquittal; and that the jury must be satis- 
fied by the testimony offered in the case on either side that the 
matter in justification, excuse or mitigation is true. 

To this the prisoner excepted. 

Verdict, Guilty; Rule for a new trial; Rule discharged; 
Judgmefit and Appeal. 


Haywood and Fowle & Badger, for the prisoner. 
Attorney General, for the State. 


BattLe, J. The exception of the prisoner raises fairly and 
distinctly the question, whether upon the trial of an indict- 
ment for murder, the fact of killing with a deadly weapon being 
admitted or proved, the burden of showing any matter of 
mitigation, excuse, or justification, is thrown upon the pris- 
oner, or whether it still remains upon the State to prove, 
beyond a, reasonable doubt that the act of killing was done 
with malice prepense, express or implied. It has, as we 
think, always been considered as the rule in this State, that 
from the fact of killing with a deadly weapon, the law will 
imply malice, and then the onus of the proof to remove it, is 
devolved upon the slayer. It was so held by this Court in 
the case of the State v. Peter Johnson, 3 Jon. 266, in which it 
was said that the rule that the jury must be satisfied beyond 
a reasonable doubt, of the prisoner’s* guilt, before they could 
convict him, applied only to the fact of the homicide, for if 
the jury found that fact against him, every matter of excuse, 
mitigation or justification, ought to be sown by him. The 
burden of proof in such case being shifted from the State to 
the prisoner, it was incumbent on him to establish the matter 
of excuse or justification, beyond a reasonable doubt.” Again, 
in the State v. Ellick, 2 Win, 56, which was ably argued 
and well considered, the Court say: “The position that the 
principle, on which the doctrine of reasonable doubt is 
grounded, is as much applicable to the grade of the homi- 
cide, as it is to the fact of the homicide, is not true. The 


j 
| 
| 
| 
| 
| 
| 
| | 
| 
| 


28 IN THE SUPREME COURT. 


Strate Wi.is. 


error consists in not attending to the distinction, that the 
fact of the homicide must be proved by the State, but if 
found or admitted, the onus of showing justification, excuse. 
.or mitigation, is upon the prisoner. At page 290, Foster 
says, whoever would shelter himself under the plea of provo- 
cation, must prove his case to the satisfaction of the jury; 
the presumption of law is against him, till the presumption is 
repelled by contrary evidence.” The rule thus laid down by 
Foster, in his Crown Law, and sanctioned by this Court, will 
be found to be sustained by all the most approved of the 
English elementary writers on the criminal law, as well as 
by many adjudged cases. See 4 Bla. Com. 201, 1 East Pl. 
Cr. 224, 340, 1 Russ. on Cr. (1st ed.,) 614, 616. Bac. Abr. 
Tit. Murder C. 2,2 Stark on Ev. 948, Archb. Cr. Pl. (1st. ed.) 
212, 213, 2 Chit. Cr. Law (4 Am. ed.) 727. Ros. Cr. Ev. (2nd 
ed.) 20, 653. And for adjudged cases, see, among others, 
Regina v. Kirkham, 8 C. & P. 116, (34 C. L. Rep. 318,) Rex 
v. Greenacre, ib. 35 (34 C. L. Rep. 280.) 

In America the leading case on the subject is Common- 
wealth v. York, which was tried in Massachusetts, and is re- 
ported in 9 Metcalf, 93. The case was ably argued at the 
bar, and the Court being divided in opinion, gave the subject 
a thorough and exhaustive examination, reviewed all the 
English authorities ancient and modern, and many cases 
decided in this country, with the following result as announced 
by the majority, consisting of every member of the Court” 
except one: “When on trial of an indictment for murder, 
the killing is proygd to have been committed by the defen- 
dant, and nothing er is shown, the presumption of law 
is, that it was malicious and an act of murder, and proof of 
matter of excuse or extenuation lies on the defendant, which 
may appear either from evidence adduced by the prosecution, 
or from evidence offered by the defendant. But where there 
is any evidence tending to show excuse or extenuation, it is 
for the jury to draw the proper inferences of fact from the 
whole evidence, and to decide the fact on which the excuse or 
extenuation depends, according to the preponderance of evi- 
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dence.” The opinion of the Court resulting in this conclu- 
sion was delivered by Chief Justice SHaw, but there was a 
dissenting opinion filed by WiLpz, Judge, in which he endeav- 
ored to maintain the following propositions: 

1. “That when the facts circumstances accompanying 
a homicide are given in evi , the question whether the 
crime is murder or man-slaughter, is to be decided upon the 
evidence, and not upon any presumption from the mere act of 
killing. 

“2. That if there be any such presumption, it is a presump- 
tion of fact, and if the evidence leads to a reasonable doubt, 
whether the presumption is well founded, that doubt will avail 
in favor of the prisoner. 

“3, That the burden of proof in every criminal case.is on 
the Commonwealth to prove all the material allegations of 
the indictment; and if, on the whole evidence, the jury have a 
reasonable doubt whether the defendant is guilty of the crime 
charged, they are bound to acquit him.” 

The propositions thus enunciated by WILpE, Judge have 
received the sanction of a few adjudications in some of the 


States, and have been adopted by both Wharton and Bishop 


in their elementary works on the Criminal Law; and it is 
upon these authorities that the counsel for the prisoner in the 
present case mainly rely. 

We prefer to stand super antiquas vias, and to adhere 
to the rules laid down in the State v. Ellick, above referred 
to. In that case the erroneous statement which we had 
inadvertently made in the State v. Peter Johnson, that it 
was incumbent on the prisoner to establish the matters of 
excuse or extenuation beyond a reasonable doubt, is corrected. 
In it is also corrected what we consider as erroneous in the 
decision of the Court in Commonwealth v. York, that the mat- 
ters of excuse or extenvation which the prisoner is to prove, 
must be decided according to the preponderance of evidence. 
It is more correct to say, as we think, that they must be 
proved to the satisfaction of the jury. It is seen that, in the 


proof of such matters, we do not recognize any distinction 
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between the case where the question is whether the homicide 
is murder or manslaughter, and that where it is whether the 
killing is murder or excusable or justifiable homicide. 

Upon the whole case, we are constrained to say that there 
is no error in the record, and it must be so certified, as the 


law directs. 


Per Curiam. No error. 


THE STATE v. HENDERSON CAUDLE and others, 


After eonviction of a Forcible Trespass, judgment will not be arrested because 
the indictment contains no allegation as to the time when the offence was 


committed, 


Forcrste Trespass, tried before Mitchell, J., at Spring 
Term 1868 of the Superior Court of YapKIN. 

On the trial below, after a verdict for the State, the defend- 
ant moved in arrest of judgment because the indictment 
contained no specification of time in connection with the com- 
mission of the offence charged. This motion was refused, 
and judgment having been pronounced, the defendant ap- 


pealed. 


Attorney General, for the State. 
No counsel for the prisoner. 


Battie, J. The only ground upon which the motion in 
arrest of the judgment in this case is based, is expressly 
removed by the Act, Rev. Code, c. 35, s. 20. Among the 
omissions in an indictment, which by force of that section 
cannot be made available in arrest of judgment after a ver- 
dict, is that of not stating “the time at which the offense 
was committed, in any case where time is not of the essence 
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of the offense.” It cannot be insisted that time is of the 
essence of the offense of Forcible Trespass. 
There is no error, and it must be certified as the law directs. 


Per CurIAM. No error. 


THE STATE v. WILLIAM MURRAY. 


The prisoner has a right, with a view of impeaching her credibility, to ask the 
prosecutrix when introduced as a witness in a case of alleged rape, if she 
had not been delivered of a bastard child. 


The error in excluding such question is not cured by permitting the prisoner 
to show afterwards, by various witnesses, that the prosecutrix had been 
delivered of such child, and that her character for chastity is bad. 


Errors committed by the Court during the trial can be remedied only by a 
wenire de novo, 

(State v. Patterson, 2 Ire. 846 ; State v. Garrett, Bus, 357 ; State v. March, 1 Jon. 
526, cited and approved.) 


Rapg, tried before Barnes, J., at Spring Term 1868 of the 

Superior Court of STanLy. 
' The prosecutrix, one Jemima Motley, was introduced as a 
witness for the State, and proved all the facts necessary in 
law to constitute the offence. With the view of attacking her 
credibility, the prisoner’s counsel proposed to ask her if she 
had not been delivered of a bastard child, and if she had not 
had sexual intercourse with other men. To these questions 
the Solicitor for the State objected, and thereupon the Court 
excluded them. The prisoner excepted. 

The prisoner was permitted to show, by various witnesses, 
that the said Jemima had been delivered of a bastard child, 
and that her character for chastity was bad. 

The other parts of the case transmitted to this Court are 
not important. 
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Verdict, Guilty. Rule fora new trial; Rule discharged; 
Judgment, and Appeal. 


Merrimon, for the prisoner. 
Attorney General, for the State. 

Pearson, C. J. “With a view of attacking her credibility, 
the prisoner’s counsel proposed to ask her if she had not been 
delivered of a bastard child? And if she had not had sexual 
intercourse with other men?” The Court held that the ques- 
tions could not be asked. 

There is error. We consider the point settled, State v. 
March, 1 Jon. 526; State v. Garrett, Bus. 357; Stute v. Pat- 
terson, 2 Ire. 346. 

“The prisoner was permitted to show, by various witnesses, 
that the said Jemima Motley had been delivered of a bastard 
child, and that her character for chastity was bad.” 

We do not think that this can have the effeci of curing the 
error. The admission of an allegation in pleading is in some 
instances cured by verdict. But an error committed by the 
Court can only be remedied by a venire de novo. 

It is unneeessary to notice the other points made in the 


case. 
This opinion will be certified, &c. 


Per Curiam. 
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STATE v. JOSEPH McCURRY. 


A special venire summoned previous to the day of trial cannot be successfully 
challenged because the original panel was set aside upon a challenge to 
the array. 

An objection by the State to a ques' ked of a witness being sustained by 
the Court but immediately  S withdrawn so that the prisoner 
might have asked it: Held; no ground for a new trial, especially where the 

. same question was asked and answered by another witness. 

There being no evidence of a mutual combat between the prisoner and the 
deceased, it was proper for the Court to refuse to charge the jury upon the 
supposition that there was such evidence. . 

(State v. Owen, Phil, 425; Freeman v. Edwards, 3 Hawks, 5; State v. Benton, 
2 D. & B., 196, cited and approved.) 


Murper, tried before Gilliam, J., at Fall Term 1867 of the 
Superior Court of CLEAVELAND. 

Upon the trial, the prisoner challenged the array of the 
original panel, because the list had not been made out accord- 


ing to the Reyised Code. The Solicitor admitted the cause 
of challenge, and the panel was set aside. The prisoner then 
challenged the array of the special venive summoned the day 
before, because the original panel had been set aside. His 
Honor refused to set aside the venive, and the prisoner 
excepted. 

The deceased, Huldah McCurry, the wife of the prisoner, 
was found dead in her bed, on the morning of the 4th Decem- 
ber, 1866, and it was alleged that she was strangled by 
choking. There were marks of violence on her neck, as if 
made by a man’s thumb on one side, and his fingers on the 
other. Dr. J. W. Harris, who was present at the coroner’s 
inquest, testified that the marks were made upon the neck of 
the deceased at the time of her death, or immediately before, 
though the prisoner told him and one Noah Bickerstaff when 
the marks were noticed, that he made them there in a fuse he 
had with the deceased on the evening of the 2nd of December. _ 
A witness who was at the house of the prisoner on the 3rd, 
testified that the deceased then seemed well, and no marks 


on her neck observable. Noah Bickerstaff was asked by 
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the prisoner, upon cross-examination, whether the Crow family 
(the maiden name of the deceased being Crow) were not 
affected with a disease of the throat. The Solicitor objected, 
and the objection was sustained. Immediately afterwards 
the objection was withdrawn, but the prisoner did not repeat 
the question, but asked and ined an answer to the same 
question from another witness, without objection. The pris- 
oner excepted because the Court sustained the objection to the 
question to Bickerstaff. Several witnesses testified that the 
prisoner frequently beat his wife, and threatened to kill her, 
when he was drunk. There was no evidence of her offering 
any resistance, except that of one witness, who saw her strike 
him with a chair, some eight or ten years before, upon his 
slapping her in the face. 

The prisoner’s counsel asked the Court to charge the jury, 
that if they were satisfied the killing took place in a mutual 
combat between the prisoner and the deceased, they could 
convict of manslaughter only. The Court declined so to 
charge, because there was no evidence of a mutual combat, 
and the prisoner again excepted. 

Verdict, Guilty. Motion for a new trial overruled. Judg- 
ment, and Appeal. 


Mervimon, for the prisoner. 
Attorney General, contra. 


Battie, J. The exceptions upon which the prisoner founds 
his application for a venire de novo, and also for a new trial, 
have been carefully examined and considered by us, and we 
are unable to find anything in either of them to prevent the 
sentence of the law from being passed “ne him. 

1. The objection raised by the prisoner’s challenge to the 
array of the special venire was urged and overruled at the 
last term in the case of the State v. Owen, Phil., 425. 

2. On the application for a new trial, the objection to the 
exclusion of the testimony of Bickerstaff, in relation to sore 
throat in the family of the deceased, cannot avail, because the 
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objection was immediately withdrawn, and the prisoner had 
liberty to introduce it if he chose. He did ask the same ques- 
tion of another witness, and it was answered. Whether the 
question was relevant or not, he cannot complain that he was 
deprived of the benefit of an answer to it. 

3. There was not the slightest evidence of a mutual com- 
bat, and the Judge was right in refusing to give the charge 
asked upon the supposition that there was. As early as the 
case of Freeman v. Edmunds, 3 Hawks, 5, it was decided that 
a Judge should not charge a jury on a point upon which no 
testimony had been offered. See also State v. Benton, and 
other cases referred to in the Digest, Vol. 2, Tit. Practice, 
Judge’s Charge. 

As we find no error in the record, it must be so certified to 
the Superior Court of Law for the county of Cleaveland, to 
the end that the sentence of the law may be executed upon the 
prisoner. 


Per Curiam. There is no error. 


JESSE HOOD v. A. FRONEBERGER and D. QUINN. 


A note given to C in 1866 by A as principal, and B as surety, in payment for 
certain notes made in 1864 by B to C, which in 1866 were purchased by A 
from C, is anew contract by A and B, and not one ‘in renewal of or a sub- 
stitute for” the contracts of 1864, within the 5th section of the Ordinance 
of March 14th, 1868. 


Dest, tried before Little, J., at Spring Term 1868, of the 
Superior Court of CLEAVELAND. 

The action was brought originally in the County Court 
uzon a note, of which a copy is set out in the opinion of the 
Court. 

Judgment having been recovered by the plaintiff, in the 
County Court, the defendant appealed to the Superior Court. 

Upon the trial in the Superior Court the only question made 
was, whether the note was embraced by the Military order of 
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General Canby, No. 164, or by the Ordinance of 1868, Stay- 
ing proceedings, &c. The Court instructed the jury that it 
formed a new contract and could be sued upon in the County 
Court. ‘ 
Verdict for the plaintiff; Rule for New Trial; Rule dis- 


charged; Judgment and Appeal. 


Merrimon, for the appellant, 
Bragg, contra. 


Pearson, C. J. “We promise to pay Jesse Hood two 
hundred and sixty-nine dollars in silver coin or its equivalent 
in currency, for some notes on Aaron Quinn for the year 1864, 
for value received, July Ist, 1866. 

D. Fronesercer & Co. 
A. Quinn, Security.” 

We concur with his Honor in the opinion that this is a new 
contract, made Ist July, 1866, and does not fall within the 
exception set out in the 5th section of the Ordinance of the 


- Convention, ratified 14th March 1868. It is not a note made 


since 1st May, 1865, in renewal of or substitute for a contract 
made prior to Ist May 1865. In 1866 Froneberger & Co. 
purchased of Hood notes which he held on Quinn. The fact 
that Quinn signs the note as surety for Froneberger & Co., 
does not, per se, give to it the character of a note in renewal 
of the notes of Quinn. 

There is no error. 


Per CurRiAM. Judgment affirmed. 


ESLEY RHYNE, Ex’r., &c. », G. W. WACASER and others, ~ 


Debt is the proper form of action upon a bond for the payment of a specified 
sum of money “in specie or its equivalent,” where the plaintiff seeks to 


recover only the sum specified. 


Dest, tried before Litfle, J., at the Spring Term 1868, of 
the Superior Court of LincoLy. 
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Stour Woopy. 


The plaintiff sued upon a bond, executed to his testator by 
the defendants, for the payment of $1,103.50, “in specie or its 
equivalent.” 

The defendants moved to non-suit the plaintiff, on the 
ground that the action should have been covenant. His 
Honor refused to non-suit. Verdict and judgment for the 
plaintiff, and appeal by the defendants. 


Bynum, for the appellants. 
Bragg, contra. 


Reabg, J. There can be no doubt that Debt is the proper 
action upon the bond declared on, if the plaintiff seeks to 
recover only the amount mentioned in the bond, to wit, 
$1,103.50. If he had sought to recover that, and a further 

e sum as the equivalent of specie in currency, because of its 
depreciation, whether Covenant would not have been the 
proper action, is not necessary to decide; as it appears that 
the sum recovered was the nominal amount of the bond. 

Let judgment be entered here for the nominal amount of 
the bond, with interest. 


Per Curiam. There is no error. 


J. M. STOUT ». DANIEL WOODY. 


Where a father so acts as to render his house no longer habitable by his chil- 
dren, it is a desertion of them by him within the meaning of Rev. Code, c, 
5, 8. 1. 

One who seduces away and employs the apprentice of another, is liable to the 
master for the value of such services during the time that he is so seduced 
and employed. 

It is the duty of the party appealing to specify the points upon which he 
excepts to the ruling of the Court upon the trial below. 


Case, tried before Cilley, J., at Spring Term 1868, of the 
Superior Court of CuaTHam. 
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Upon the trial, it appeared that a boy, by the name of 
Johnson, had been apprenticed to the plaintiff by the County 
Court of Chatham, at August Term 1861. There was evi- 
dence tending to show, that in 1859, the father of this boy 
being about to marry, as a second wife, a woman of bad char- 

-acter, his children applied to their mother’s brother, to take 
them under his protection, and thereupon the latter, with the 
consent of the father, did so. That subsequent to such mar- 
riage he made no provision for his children, who lived about 
among their relatives, the father having no property, and 

having been discharged from his place as miller about the 
time of the breaking up of his family. It was also shown that 

‘the binding was done at the instance of one of the relatives 

‘above-mentioned; that after having been with his master for 

‘more than three years, the boy ran away, and went to the 

‘house of the defendant, where he remained for several months; * 
and that the plaintiff had made a demand of him, and the 
defendant had refused to give him up. 

There was other evidence which it is not necessary to state. 

The Judge charged the jury, that if from the evidence, they 
were satisfied that, in consequence of any act or series of acts 
of the father, the children found their home no longer habita- 
ble by them, or if the father left his home and having none 
other to take to, they were left to the charity of their rela- 
tives, and if their relatives cared for them out of charity to 
them, and not in consequence of an arrangement made in their 
favor by the father, they would find that the father had 

‘deserted his children within the meaning of sec. 1, chap. 5, 

‘Rev. Code, and that if they found that the abandonment con- 

tinued twelve months, they would find the desertion complete; 
that if they found that notice had been given to an uncle of 
the children, who was at time partially engaged in their main- 
tenance, they would find the notice sufficient, and, if further, 
they found that the boy was bound by the County Court of 

_Chatham to the plaintiff, and that the boy was afterwards, 
and before the expiration of his indentures, employed by 

Woody without the consent of the plaintiff, oy. would find 

for the plaintiff. 
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Verdict for the plaintiff. Rule for new trial. Rule dis- 
charged: Judgment and Appeal. 


No counsel for the appellant. 
Phillips & Battle, contra. 


Reape, J. The evidence is given in detail on both sides; 
the charge of the Judge is given in full;-there is no exception 
on either side; the verdict is for the plaintiff, and the defendant 
has appealed. 

This is an unusual way of presenting a case to this Court. 
It ought to have been presented upon exceptions to the evi- 
dence or to the charge of his Honor, specifying the errors 
complained of. 

Under our statute, Rev. Code, c. 5, s. 1, if a father desert 
his family, and be absent for the term of one year, leaving 
them without sufficient support, his children may be bound out 
as apprentices. There was evidence tending to show that 
such was the case here. 

The boy was bound to the plaintiff by the County Court, 
and during his term of service the defendant seduced him 
away and employed him for eighteen months. For the value 
of his services during this time the suit is brought. 

It is well settled that the master of an apprentice may 
recover the value of the services of the apprentice from any 
one who may harbor or employ him. 

There is no error. 


Per Curiam. Judgment affirmed. 


Doe ex dem. JAMES B. BEARD and others v. JACK HALL. 


Where land had been conveyed by a Clerk and Master under an order of the 

- Court of Equity, in pursuance of a sale theretofore made for partition upon ~ 
an application by tenants in common, and the purchaser had reconveyed the 
land to another; Held that the tenants in common could not impeach the 
conveyance by the Clerk and Master (for being made without a payment of 
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the purchase money)—by the medium of an veniriemuanie and that 
their remedy was in Equity. 

(Emerson v. Mallett, Phil. Eq., 284 and Barnes v. Morris, 4 Ire. Eq., 22, cited 
and approved. ) . 


EJECTMENT, tried before Mitchell, J., at Spring Term 1868 
of tife Superior Court of Rowan. 

In 1858 the lessors of the plaintiff, as tenants in common of 
the land in question, being minors, had filed a petition for 
partition in the Court of Equity for Rowan, and at a sale 
thereunder, in the Spring of 1860, Mrs. M. L. Beard became 
the purchaser. Subsequently there was an order to collect 
and make title. There was evidence tending to show that 
before the title had been made, Mrs. Beard agreed to sell the 
land to the defendant, and received from him therefor $15,000 
in Confederate money, and such sale having been made 
through the medium of the Clerk and Master as agent for 
Mrs. Beard, he (in February 1863,) received the money from 
the defendant, and regarding so much thereof as was neces- 
sary to discharge Mrs. Beard’s debt to him, as being in his 
hands as Clerk and Master for the use of the petitioners, 
charged himself with the remainder as her agent. The deed 
to the defendant bore date 25th October, 1863. 

In deference to an intimation of his Honor the plaintiff 
suffered a non-suit, and appealed. 


Boyden & Bailey, for the appellant, to show that eject- 
ment may be brought to test the validity’of proceedings for 
partition, and that the legal title is not divested by filing such 
proceedings or by a decree for sale, cited Doe v. Carpenter, 
18 How, (U. 8S.) 279; Clary v. Morely 1 Mar., (Ky.) 360; 
Brown v. Seeggel, 2 Fos. (N. H.) 548; Morr v. House, 5 


Ohio, 307. 
James E. Kerr, contra. 


Pearson, C. J. Tenants in common file a bill in Equity 
praying to have land sold under the order of the Court for 
the purpose of partition; the Court orders a sale, which is 
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made and the report of the sale confirmed; thereupon it is 
ordered that the Clerk and Master collect the purchase 
money, and make title to the purchaser on payment of the 
purchase money; the Clerk and Master makes a deed to the 
purchaser, setting out that the purchase money has been paid 
in full, and the purchaser makes a deed to a third person, 
admitting the receipt and payment of the price agreed on. 
Can the tenants in common treat:all of these “actings and 
doings” as nullities, and maintain ejectment against the sec- 
ond purchaser? A bare statement of the facts is enough to 
show that the action cannot be maintained. 

It may be that the tenants in common, by petition and 
order in the cause, may have relief upon the matters on which 
they rely to impeach the deed of the Clerk and Master so as to 
hold the land still bound for the purchase money, as, in the case 
Emerson v. Mallett, Phil. Eq., 234; or it may be, as a third 
person has intervened, paid the price and taken a deed from 
the purchaser who had obtained the deed of the Clerk 
and Master, that in order to have relief the tenants in com- 
mon should file a bill, as was done in Barnes v. Morris, 4 Ire. 
Eq., 22. But certainly they cannot sustain themselves in a 
Court of law, in the face of these facts, for the plain reason 
that they have no legal title. That passed to Mrs. Beard by 
the deed of the Clerk and Master, and by her deed it passed 
to the defendant Hall. 

A grant,issues for vacant land, signed by the Governor and 
countersigned ‘by the Secretary of State: its validity cannot 
be impeached in an action of ejectment, on the ground of 
fraud, imposition or the like cause. Why? Because the land 
was the subject of grant. A sheriff sells uttder feri facias or 
vend. exponas, and makes a deed: the debtor cannot maintain 
ejectment against the purchaser on the ground that the sheriff 
made the deed without receiving the purchase money, or that 
the bidding was suppressed by fraud, and the land in conse- 
quence sold for little or nothing. Why? Because the sheriff 
had power to sell, and did sell and make title. An agent 
with power to sell, makes a sale and executes a deed convey- 
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_ ing the land: the principal cannot treat the deed as a nullity 
and maintain ejectment, on the ground that the agent was 
imposed on and received depreciated notes or counterfeit 
notes, or on the ground that he was in collusion with the pur- 
chaser, und sold the land for too small a price. In all such 
cages the remedy is in Equity, and a court of Law, seeing 
that the title has passed, takes no jurisdiction. For if it 
takes hold with its rough hand, the one side or the other is 
crushed, whereas in a court of Equity a decree may be so 
moulded as to adjust all of the equities, give to each claimant 
that to which he is entitled, and declare whd@shall have the 
legal title. In our caseif the tenants in common could main- 
tain ejectment, it would nullify the proceedings in Equity, 
the deed of the Clerk and Master, and the deed of the pur- 
chaser to the defendant Hall—crush them all up! although 
Hall may have paid $15,000 in Confederate notes, which in 
February, 1863, was worth something, and although the Clerk 
and Master received from Mrs. Beard a large amount in funds 
of some kind, and has made himself responsible to the tenants 
in common for the amount of the purchase money, as reported 
by him in his account of the sale. Whereas, in a Court of 
Equity all of these matters can be adjusted, and each party 
get that to which he may be entitled ; for in that Court the 
deed of the Clerk and Master will not be allowed the legal 
effect of passing the title absolutely, but it will be held subject 
to the lien of the tenants in common for the payment of the 
purchase money, &s in Barnes v. Morris, ubi.sup.; which is 
all that that case decides, although there are some stronger 
expressions used by the learned Judge who delivers the 
opinion. 
We concur with his Honor. There is no error. 


Per Curiam. Judgment affirmed. 
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Ransom v. Lewis. 


EDWARD RANSOM ve. HENDERSON LEWIS. 


‘In order to revest an estate which has been divested by adverse possession 
under color of title, there must be an open entry under claim of right, so 
as to give notoriety to the matter. 


EsectMENtT, tried before Gilliam, J., at Spring Term 1868 
of the Superior Court of TYRRELL. 

The land in controversy formerly belonged to one William 
Spruill, who, in 1840, devised the same to Colin E. Spruill, 
with provisiog,that if he died leaving no issue, it should go 
to William pruill. In 1845, Colin E. Spruill bargained 
and sold the land in fee to Thomas Lewis, who entered imme- 


diately, and held possession until his death in 1860, and, upon 
his death, the defeydant, as his heir at law, entered and has. 


held the same as his own up to the time of the trial, except as 
hereinafter mentioned. 

Colin E. Spruill died in 1862, without issue, and in March 
1863, William E. Spruill, without having made any actual 


entry on the premises, and whilst the land was in the posses- 


sion of the defendant, conveyed his estate therein to the lessor 
of the plaintiff, Ransom. 

In 1864, Ransom from time to time cut wood on the “on 
also split and carried away fence-rails, and on one occasion 
gathered and carried off pine-straw from the land; he also 
leased the land to a tenant, who, however, previously to enter- 


-ing and cultivating it contracted with the defendant for its 


use and occupation, and afterwards paid thé rent to the defen- 
dant. Ransom, in entering to cut wood, &c., did so, claiming 
the premises as his own, and he did not know that his tenant 
had contracted with the defendant,—neither did the defen- 
dont know of his acts of entry, &c. There was no evidence 
that the acts of Ransom were known to any one except 
himself. 

Upon these facts, by consent a verdict was found for the 
plaintiff, subject to the opinion of the Court, and afterwards 
the verdict having been set aside, and a judgment of non-suit 
given, the lessor of the plaintiff appealed. 
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Smith, for the appellant. 


If one have a right of entry, a stranger may enter in his 
name and to his use, and this vests the lands in him who hag 
the right of entry, without command precedent or agreement 
subsequent. Roscoe, Real Act. 28, L. L. 58. 


No counsel, contra. 


Pearson, C.J. Under the will of William Spruill, Colin 
Spruill took a determinable fee, with a limjtation over to 
William E. Spruill, by way of executory devil 

It is clear that the possession of Thomas Lewis, to whom 
Colin Spruill conveyed by deed purporting to pass an abso- 
lute fee simple estate, was not adverse to William E. Spruill, 
nor was the possession of Henderson Lewis adverse until the 
determination of the estate of Colin Spruill; for, up to that 
time, William E. Spruill had no right of entry. It is also: 
clear that on the happening of that event the possession of 
Henderson Lewis became adverse, and the deed to his father, 
Thomas Lewis, under whom he claimed as heir-at-law, was 
color of title. So at the time William E. Spruill executed the 
deed to the lessor of the plaintiff the estate was divested, and 
he had only a right of entry or of action. It is conceded that 
this deed did not, at the time of its execution, pass the estate, 
or give to the lessor of the plaintiff a right to maintain an 
action on his own demise, but it was insisted with much ear- 
nestness by Mr. Smith, that as the deed dperated between the 
parties by way of estoppel, if William E. Spruill had subse- 
quently revested the estate either by action or by entry, the 
estate so revested would have fed the estoppel, and would 
have had the legal effect of vesting the estate in the lessor, so 
as to give him title not only against William E. Spruill, but 
against every person, and thereby enable him to maintain an 
action on his own demise. And he further insisted that the 
entry of the lessor of the plaintiff had the same effect, for he 
must be considered as having made the entry as the agent of 
William E. Spruill, and under the authority of his deed. 


it 
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We are not at liberty to express an opinion upon the sound- 
ness of either of these propositions, as the facts of the case do 


_ not raise the point, and will only observe that if the entry of 


the purchaser of a mere right is allowed the legal effect of 
revesting the estate of his vendor, so as thereby to feed the 
estoppel, and vest the estate in the purchaser, it would tend 
greatly to encourage maintenance and evade the policy of the 
law, which requires every man to assert his own rights, and 
forbids the sale of a law suit. 

But the “——_ not presented, for there was in point 
of fact no suc y by the lessor of the plaintiff as if made 
by William E. Spruill himself would have revested his 
estate. To have that effect, it was not sufficient merely to 
go upon the land and exercise some acts of ownership, but 
it was necessary that the person holding adversely should be 
expelled from every part of the land. Lit. sec. 781; Coke 
Lit. 48 b. 

In our case the lessor of the plaintiff, so far from taking 
exclusive possession, or even. making an entry openly and 
aboveboard, merely slipped over upon the land occasionally 
and cut wood, and split and carried away some fence-rails 
and some pine straw, which was unknown to the defendant 
or any one else, so far as the evidence shows. It is true the 
lessor of the plaintiff leased the land, but the tenant, before 
entry, contracted with the defendant for the use and occupa- 
tion of the land, and paid him the rent; so that amounts to © 
nothing. 

We hold that, in order to revest an estate which is divested 
by adverse possession under color of title, there must be an 
open entry under claim of right, so as to give notoriety to the 
matter, which is all that is necessary to decide to dispose of 
this case. 

There is no error. 


PER Judgment affirmed. 
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McKay v. Ray. 


W. L. McL. McKAY, Ex’r., &c., ». NEIL L. RAY, Adm’r, &c, 


The first proviso to s. 2, ch. 63, Acts of 1866-’67 (in regard to defendants * 
“about to remove,” &c.,) does not apply to the case of one who it is stated 

* “ig beyond the jurisdiction of the Court;” nor does it apply to a case 
where there is no affidavit of the fact. ; 

(Bunting v. Wright, Phil., 295, cited and approved.) 


Some Faciasto subject bail, dismissed upon motion before 
Fowle, J., at Spring Term 1867 of the Superior Court of 
CUMBERLAND. 

The action had been commenced in 1861, it was admit- 
ted that the principal in the bail bond at the time of issuing 
the scire facias and ever since had been beyond the jurisdic- 
tion of the Court. 

From the order made by his Honor the plaintiff appealed. 


Badger, for the appellant. 
Person, contra. 


Pearson, C. J. In Bunting v. Wright, Phil. 295, a con- 
struction is given to the statute, entitled “‘An Act to abolish 
imprisonment for debt,” Laws of 1866-’67, ch. 63, sec. 1. It 
is held that the act is general in its application, and abolishes 
all imprisonment for debt, from and after its passage; so that 
a debtor, who had before the passage of the act been convicted 
of fraud in the County Court and appealed, could not be 
imprisoned if he should afterwards be convicted in the Superior 
Court; and consequently that no judgment could be rendered 
on the appeal bond, although the debtor was called, and failed. 
Cui bono require him to appear, and go through the useless 
form of a trial, if on conviction he could not be imprisoned ? 
Why require his bail to surrender him if he must instantly be 
discharged? These propositions seemed so clear that we were 
content to rest our decision on “ the reason of the thing.” 

Upon the argument of this case we were pleased to find, 
that our conclusion is proved to be true, by reference to several 
authorities which are directly in point, and establish the 
position, that whenever the principal on his appearance cannot 
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be imprisoned, and would be entitled to be instantly dis- 
charged, he is not required to appear, the bail are dis- 

. charged, and an exoneretur should be entered on the bail bond; 
for, say the Judges, “cui bono” require a useless act to be 
done? Mannin v. Partridge 14 East. 599; Boggs v. Teakle 
5 Binn. 332; Beers v. Haughton, 9 Peters, 329. 

It was insisted for the plaintiff that this case does not fall 
under that doctrine, because it is embraced by the proviso of 
in the Act, by reason of the fact that “the principal, Duncan 
Buie, at the ~— of the issuing the scire facias and ever since, 

has been beyond the jurisdiction of the Court.” 

' This calls for a construction of the proviso. By its terms it 
is confined to cases, “ where the plaintiff makes oath that the 
defendant is about to remove himself or property beyond the 
limits of the State, and shall at the same time swear to the 
amount that such person is indebted to him.” Then the plain- 
tiff shall have a capias ad respondendum, &c. 

We are not at liberty to express an opinion as to the legal 
effect of the capias, and the liability of the bail in cases falling 
under the proviso; for, very clearly, the proviso does not 
embrace the case of a non-resident debtor. The words “about 
to remove,” exclude it; the remedy given, to wit a “capias ad 
respondendum,” can have no application when the debtor is a 
non-resident, and of course the writ cannot be executed. So 
that construction involves an absurdity. In this case there is 
the further difficulty that there is no affidavit, as required by 
the proviso, as to his being about to remove! That of course 
is out of the question, for there could be no such affidavit. 
Then there is no affidavit as to the amount of the debt, and 
“that the same is justly due.” So the proviso cannot be made 
to fit the case of a non-resident debtor. 

There is no error. 


Per Curiam. Judgment affirmed. 
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Heprick v. GoBBLE. 


DANIEL HEDRICK v. GODFREY GOBBLE. 


The exceptions to the general rule excluding hearsay evidence, do not embrace . 


the declarations of a deceased person as to the boundary lines of land 
where such person was in possession as owner at the time the declarations 
were made. 


Trespass Q. C. F., tried before Cilley, J., at Spring Term 
1868, of the Superior Court of Davipson. 

The question was one of boundary, and the defendant was 
introduced to testify as to certain lines. He,ffered to testify 
that his father, now deceased, under whom he claimed, whilst 
in possession pointed out to him certain marked lines as the 
boundary lines of the tract. Plaintiff objected to the testi- 
mony, on the ground that the father was then in possession of 
the land, and so interested. His Honor admitted the testi- 
mony, and the plaintiff excepted. 

The plaintiff offered in evidence what purported to be a 
copy of a grant from the State, with the certificate of a person 
signing himself Register of Deeds for Rowan County, as to the 
correctness of the copy. The defendant objected to the evi- 
dence, because of the want of a certificate under seal from the 
Clerk of the County Court of Rowan, as to the official char- 
acter of the person whose name was signed as Register. The 
Court sustained the objection, and plaintiff again excepted. 
His Honor also refused to admit parol testimony as to the 
genuineness of the signature of the person alleged to be ead 
ister, and as to the fact that he was Register. 

The plaintiff submitted to a non-suit, and appealed. 


Merrimon, for the appellant. 
No counsel contra. 


Pearson, C. J. His Honor erred in permitting the defen- 
dant to testify to the declarations of his father as to the boun- 
dary lines. By the general rule, no testimony is to be received 
unless subjected to two tests; an oath, and a cross-examination. 
The father of the defendant was subjected to neither, so his 
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declarations are excluded by the general rule; and the ques- 
tion is, are they embraced by any exception? 

Suppose he had made a deed to his son, and was still living,. 
would his declarations as to the boundary line be competent 
evidence ? or could he be allowed to say what is the boundary. 
line, without being sworn and subjected to cross-examination ? 
Certainly not. Then how can the fact of his death make any 
difference ? 

An exception to the general rule is, that in regard to boun- 
dary hearsay evidence of a deceased person is admissible, 
but the person, whose declaration is offered in evidence, must 
have been disinterested at the time .he made the declaration. 
In our case the father of the defendant was showing to his 
son the line which he said divided his land from that of his 
neighbor; so he had a direct interest, and was a making a decla- 
ration in his own favor. 

Another exception to the general rule is, “words forming 
a part of the ‘res geste’ and explaining the nature and quality 
of an act, may be given in evidence.” But the declaration of 
the old man as to the line up to which he said his tract of 
land extended, is not embraced by this exception. He was in 
possession of the land, and therefore what he said in regard 
to claiming it in his own right, or as tenant of some one else, 
was competent, for it explained the nature of his possession. 
But when the question is, up to what line does his title deed 
extend? that is another matter. It was no part of the “ res 
gestre,”.to wit: the fact of his being in possession, and did not 
explain the nature or quality of his possession; in short, it was 
the naked statement of an interested man as to the line up to 
which hg said his tract extended. 

As the case goes back tor another trial, we will not express 
our opinion upon the point made by the other exception, as 
the ground of objection may be removed at the next Term. 
The Clerk of the Court of Pleas and Quarter Sessions is 
required to enter the appointment of any person as Register 
on the records of the Court. Rev. Code, ch. 96, sec. 2. 


PER ane Venire de novo. 
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ParisH v. WILHELM. 


D. L. PARISH, Adm’r. of ALEX. MURPH v. A. M. WILHELM. 


An officer having two executions against the plaintiff and his father, and 


another execution against the father alone, levied on three horses belonging . 


to the plaintiff, as the property of the father; the plaintiff offered to pay 
off the executions against himself, but the officer refused to receive the 
money, and proceeded to sell the horses: Held, that the officer became a 
trespasser ab initio, and was liable in an action of trespass, for the value of 
the two horses last sold. 

An objection that the plaintiff should have filed a special instead of a general 
replication, comes too late after verdict. (Rev. Code ch. 3, s. 5.) 


Trespass, tried before Mitchell, J., at Spring Term 1868 
of the Superior Court of Cabarrus. 

The plaintiff declared for damages sustained by the taking 
and converting of two horses belonging to his intestate, and 
offered evidence sustaining his declaration. The defendant 
attempted to justify on the ground that he was an officer, and 
proved that as such he had executions in his hands against 
one Rudolph Murph, the father of the plaintiff’s intestate, that 
two of these executions were also against the latter as surety 
for his father, and that the third, which was for a much larger 
sum than the other two, was against the father alone. He 
levied the executions on three horses belonging to the plain- 
tiff’s intestate, as the property of Rudolph Murph. 

It was further in evidence that the intestate of the plaintiff 
offered to pay off the executions against himself before the 
day of sale, and that the defendant refused to receive the 
money unless he would also dispose of the third execution; 
and proceeded to sell the horses. The first horse sold brought 
enough to satisfy the executions against the plaintiff’s intestate. 

The Court charged the jury that the defendant ha@ failed 
to make out his defense of justification, and the defendant 
excepted. Verdict for the plaintiff; rule for a new trial 


discharged; judgment, and appeal. 
Boyden & Bailey, for the appellant. 
Defendant cannot be treated asa trespasser ab initio, by 
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reason of mere excess, Smith v. Eggerton,7 A. & E., 167; | 
Shorland v. Govett, 5 B. & C., 485; Gates v. Lounsbury, 20 
Johns.,427; Whitney v. French, 25 Vt.,662; Walker v. Lovell, 
- 9 Fost (N. H.) 138. Or at least, (as the articles were sold 
separately and not in mass) only for the horse last sold, and 
a venire de novo should be granted because of the error of the 
Court below in treating defendant as trespgsser for all the 
articles. Six Carpenters’ case, 1 Smith Lead. Cases 62, Eng. 
ed. with note, Dod v. Merger, 6 Mod. 215; Harvey v. Pocock, 
11 M. & W., 740. The question of a trespass ab initio, can 
not arise on the pleadings, as it should have been made by a 
special replication. Six Carpenters’ case Gargrave v. Smith, 
Salk 221, &c., Buller NV. P.,81; and according to our practice, 
"if no replication is entered, as in our case, a general one is 
’ understood, State v. Hankins, 6 Ire. 428. 


Phillips & Battle, contra. 


When the writ has been fully executed, subsequent acts by 
an officer are trespasses, Shorland v. Govett, 5 B. & C. 285. 
Trespass lies against sheriff, selling under execution after 
judgment has been satisfied, Kuhn v. North,10 S. & R. 
(Penn.) 399. After an execution has done its office, if the 
officer proceeds to act under color of it by order of plaintiff, 
both become trespassers, Collins v. Waggoner, Breese 143. — 

Officer taking under lawful execution, but afterwards refu- 
sing the defendant a right of selection and appraisement 
under exemption act, becomes trespasser ab initio, Wilson v. 
Ellis, 28 Penn., 238; Freeman v. Smith 30, ibid. 264. 

Defect in replication is cured by verdict. 


Barrig, J. The first position taken by the defendant's 
counsel is undoubtedly correct. It does not matter what an 
officer declares when he seizes property, for if he have a law- 
ful process authorizing him to seize it, he is not guilty of a 
trespass though he professed to act under another process 
which did not justify him, State v. Elrod, 6 Ire. 250; Crow- 
ther v. Ramsbottom,7 T. R., 650; Greenville v. College of Phy- 
sicians, 12 Mod. Rep. 385. 
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In his second position, the counsel for the defendant is not. 
so fortunate. The officer by selling the horses upon which he 
had levied, after a tender of the money by the plaintiff’s intes- 
tate for the amount of the executions against him, became a., 
trespasser ab initio. The principle was fully discussed and 
settled in the celebrated Six Carpenters’ case, reported in 8. 
Coke’s Rep. 146,#that if a man abuse an authority given him 
by the law, he becomes a trespasser ab initio. Thus it was: 
said in that case that “when entry, authority or license is given 
to any one by the law, and he doth abuse it, he shall be a tres- 
passer ab initio; but where an entry, authority, or license is. 
given by the party, and he abuses it, then he must be punished 
for abuse, but shall not be a trespasser ab initio. And the rea- 
son for this difference is that in the case of a general authority 
or license of law, the law adjudges by the subsequent act, quo 
animo, or to what intent he entered, for acta exteriora indicant 
interiora secreta.” A better reason was we think given by 
the Court in the case of the State v. Moore, 12 New Ham. 
Rep. 42, to-wit: that it was the policy of the law for prevent- 
ing its authority being turned into an instrument of oppres- 
sion and injustice. 
| This doctrine has often been applied to persons acting in 
an official capacity, and they have been held trespassers ab 

) initio for any act done in abuse of their authority. Thus in 
ancient times in England, a purveyor, who took goods for 
| ‘the King’s house under a commission was held a trespasser 
for selling them in the market, though the first taking was. 
lawful, 18 Hen. 6, 19b., cited in the Six Carpenters’ case. So 
| in Ward’s case, Clayt. 44, it was held that a constable who 
had a warrant to search the house of a suspected person for 
stolen goods, and who pulled down the clothes of a bed in 
which there was a woman, and attempted to search her 
person, by this indecent abuse of his authority became a tres- 
passer ab initio. And again, it was decided in Pennsylvania 
that a constable who seized the property of a defendant 
under an execution, and refused to let such defendant select. 
and have appraised for him, property to the amount of $300 
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under an act of that State, the defendant demanding and 
being entitled to the benefit of the exemption, became liable 
as a trespasser ab initio. Wilson v. Ellis, 28 Penn. 238. The 
conduct of the defendant in the case now before us, was quite 
as unjustifiable as was that of the officer in either of the cases 
above cited. The plaintiffs intestate had an undoubted 
right to pay off the executions against Jimself, and thus 
relieve his horses from the levy, but this privilege was refused 
him by the defendant, who proceeded to sell the horses for the 
purpose of satisfying executions against another person. In 
doing this he abused the authority which the law conferred 
upon him to levy upon the intestate’s property, and thereby 
became a trespasser ab initio; as, also, by selling the second 
horse, after the sale of the first had brought money enough to 
pay off the executions which he held against the intestate. 
But as the other illegal act extends to both the horses, it is 
unnecessary to rely upon this. 

The defendant’s counsel again objects that the question of 
an abuse of the defendant’s authority cannot be raised upon 
the pleadings in the case, because it ought to have been made 
by a special instead of a general replication. This objection 
might have been sustained had it been taken in proper time, 
but it comes too late after verdict. The Revised Code, ch. 3, 
sec. 5, cures all defects arising from mispleading or insufficient 
pleading, after a verdict has been rendered. 

The judgment must be affirmed. 


Per Curiam. No error. 


‘W. DEVRIES & CO., o. E. L. PHILLIPS and MOSES HAYWOOD. 


A conveyance to pay a bona fide debt, if made by the debtor with a fraudu- 
lent intent is void. 

«Counsel have no right during the argument of a case to make observations 
upon the fact that the other party to the cause has not come forward as a 
witness therein. 
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"ORIGINAL ATTACHMENT, tried before Bare:, J., at Spring 
Term 1868 of the Superior Court of CUMBERLAND. 

The attachment having issued against Phillips, for a debt. 
due to the plaintiffs, was levied upon goods which were- 
claimed by Haywood, who was allowed to interplead. Hay- 
wood claimed under a bill of sale from Phillips, and this title- 
was impeached b fraudulent and void as to the plaintiffs, who. 
were creditors of the latter. There was evidence tending to. 
show such fraud. 

Upon this part of the case the Court charged “ that if the 
conveyance were made for a bona fide debt and without any 
fraudulent intent, it passed the title to the goods even as. 
against the creditors of Phillips:” also at another point, “ that 
the deed is absolute upon its face, and there is no evidence of” 
a trust. The debtor conveys absolutely to his creditor, and if” 
it were to pay a bona fide debt it will be upheld though the 
debtor made it with a fraudulent intent.” 

The other portions of the charge in this connection are not. 
material here. 

Moses Haywood, one of the defendants, was present in 
Court, and did not tender himself as a witness. The plaintiff's 
counsel asked the Court to charge that as the facts of 
the case were peculiarly within his knowledge, the circum- 
stances that he did not tender himself as a witness in his own 
behalf, required them to presume the facts as to which he might. 
have testified, most strongly against him.‘ The Court charged 
the jury that they might consider this fact, and attach such 
weight as they thought it entitled to. Also, that as the 
plaintiffs cfMld have compelled Haywood t# become a witness 
in the cause, the circumstance that they had not done so might 
also be considered by them. 

Verdict in favor of Haywood; rule for new trial Cones 


judgment, and appeal. 


Fuller and Merrimon, for the appellant. 
No counsel, contra. 


ReaDE, J. His Honor charged the jury that, “If the con-- 
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veyance were to pay a bona fide debt, it will be upheld though 
the debtor made it with a fraudulent intent.” This cannot 
be maintained. We think it probable that the case does not 
state the charge with sufficient accuracy, because in another 
portion of it, we find the instruction to the jury was, that the 
conveyance would be good “against creditors if made for a 
bona fide debt, and without any fraudulent intent.” We do 


‘not doubt that the impression which his Honor designed to 


make upon the jury was, that if the conveyance was to pay a 
bona fide debt, it would be upheld, although the effect of it was 
to hinder and delay other creditors, and although the purpose 
of the debtor was to prefer one creditor to another. 

But, as stated in the case for this Court, the charge is so 
broad that we cannot sustain it. It is stated that there was 
evidence tending to show fraud, and his Honor instructed the 
jury that there were badges of fraud upon the conveyauce 
itself; yet, notwithstanding all this, if the debt intended to 


_ be secured was bona fide, the conveyance must be upheld. 


This is the same as to say that no conveyance to secure a 
bona fide debt can be fraudulent. And yet it is well settled, 
that a conveyance to secure a bona fide debt, or for a valuable | 
consideration, will be fraudulent if made for the ease and favor 
of the debtor, or to hinder and delay creditors. 

For this error there must be a new trial. 

We think it proper to notice another exception, as it is one 
which may be taken in every case. 

His Honor was asked to charge the jury, that, inasmuch as 
the defendant was a competent witness, the fact that he did 
not offer himself®as a witness in his own behalf, authorized 
the j jury to presume the facts against him. His Honor declined 
to give the instruction, but charged the jury that they might 
consider the circumstance, and give to it what weight they 
thought proper: as they might also consider the fact that the 
plaintiff might also have called the defendant as a witness if 
he had thought proper. 

It has long been debated whether a party ought to be heard 
as a witness on either side. On the one side it has been 
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urged that it would be in aid of truth to allow the parties to 
testify, and on the other, that it would multiply perjuries, and 
perplex investigations. The latter has been thought the better 
view with us, until the 2nd of March 1866, when our statute 
made the parties competent witnesses. And now, upon the 
very beginning of this experiment, it is insisted that if a party 
will not do that which until lately was supposed to be improper, 
and which no party was allowed to do, and which the best 
men will in all cases hesitate, and in most, refuse as a matter 
of delicacy to do, the facts which he alleges to be true are to 
be presumed to be false! So that in every case, if a party be 
his own witness he must subject himself to the imputation of 
perjury, or, if he do not offer himself as a witness, he must 
subject himself to the imputation of concealing the truth. It 
would be venturesome in an experienced barrister thus to 
trifle with the intelligence of the jury, and quite monstrous 
in the Court thus to charge them. . It is true as a rule of evi- 
dence, that where, in the investigation of a case, facts are 
proved against a party which it is apparent he might explain, 
and he withholds the explanation, the facts are to be taken 
most strongly against him. 

So the misconduct of the party in suppressing, or destroy- 
ing evidence which he ought to produce, or to which the 
other party is entitled—such as the spoliation of papers and 
the like, warrants unfavorable presumptions against him. In 
a case where the finder of a lost jewel would not produce it, 
it was presumed against him to be of the highest value of its 
kind. But if the defendant has been guilty of no misconduct, 
and the evidence is of the delivery to him ofthe goods of the 
plaintiff, of unknown quality, the presumption is that they 
were of the cheapest quality. 1 Gr. Ev., sec. 37. 

The omission of a party to call a witness who might equally 
be called by the other party, is no ground for a presumption 
that the testimony of the witness would have been unfavor- 
able, Scoville v. Baldwin, 27 Conn. 316. 

We certainly can allow no rule of evidence which inevi- 
tably, and in every case, puts a party in a false position before 
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the Jury. The propriety of a party’s being a witness in his 
own behalf must depend upon the circumstances of each case, 
just as the propricty of introducing a son or other near 
relative must be. 

The Court usually allows great latitude to counsel in the 
argument of cases. This is right; and the liberty is not often 
grossly abused. #But it is an abuse of the privilege of counsel, 
to press extraneous and irrelevant matters before a jury; and 
when this is attempted, it is the duty of the Court to restrain 
it. In the case under consideration, his Honor not only could 
not have given the instruction asked for, but he ought to have 
restrained the counsel from the argument before the jury, as 
calculated to pervert justice. It is not every prejudice which 
may bé@xcited in an ignorant mind out of Court, which may 
be allowed to be excited in Court. Suppose, for instance, 
that a defendant is to be tried for his life, and to escape 
unreasonable prejudices in ene county he removes his trial to 
another; the fact that he does so may be made to excite the 
prejudice that he is endeavoring to escape justice, and thus 
he would escape the prejudices of one community, to find 
them intensified in another. Would the Court allow the 
fact to be given in evidence or commented on by counsel ? 
Of course not. In what does that differ from the predica- 
ment in which a party is placed who is to be assailed whether 
he does or does not offer himself as a witness ? 

We conclude that the fact, that a party does, or that he 
does not offer himself as a witness, standing alone, allows 
the jury to presume nothing for, or against him, and can 
only be the subject of comment as to its propriety or neces- 
sity in any given case, according to the circumstances, as 
the introduction or non-introduction of any other witness 
might be commented on. 


Per Curiam. There is error. 
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Since the act of 1866-67, c. 63 the defendant in an original attachment may 
replevy and plead without giving a replevy bond. 
(Bunting v. Wright, Phil. 295, and McKay v. Ray, ante, 47, cited and approved.) 


Orromat Atracument, before Gilliam J., at Spring Term 
1868 of the Superior Court of Rowan, * 

The attachment was returnable to Fall Term 1867, and at 
the next term, after publication, the defendants appeared by 
attorney and moved to be allowed to plead without execu- 
ting a replevy bond. 

* His Honor declined to grant the motion, and the defen- 
dants appealed. 


Boyden & Bailey, for the appellants. 


The exception in the Act of 1866-67, c. 63, applies only to 
residents of this State who are about to remove themselves 
or property beyond the limits of this State. Then, had the 
plaintiffs sued the defendants while commorant here, by 
personal service, they could only have done so by writ of 
summons. What reason can be assigned why greater right 
should be accorded to plaintiffs and heavier restrictions 
imposed upon defendants, when sued by the extraordinary 
process of attachment ? 

Our attachment has never been regarded as other than 
what it was under the custom of London, a substitute for the 
ordinary process where, for certain reasons esteemed sufficient 
by the Legislature, the ordinary process could not be served, 
Hightower v. Murray 1 Hay 21. The object of the attach- 
ment, shown by the case and the whole tenor of the decisions 
as well as by the very language (“so as to compel the said A. 
B. to appear and answer,” &c.,) was only to compel appear- 
ance; this law originally formed a part of the “Court law,” 
and is certainly in pari materia with other acts touching the 
process of the Courts; wherefore they should be “taken as 
one system, and be so construed.” State v. Melton, Busb. 49. 
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Then, the attachment and+ bail laws formed parts of “one 
system,” and accordingly it has been held under the old system 
when bail might be claimed, that the replevy bond was noth- 
ing but a bail bond; that an action of debt would not lie on 
it, but only a sci. fa. Summers v. Parker, N. C. T. R., 147; 
that the sureties to the bond might surrender the principal in 
their own discharge. Hightower v. Murray, supra. Other 
analogies are declared in Houston v. Porter, 10 Ire., 134; 
Gorman v. Barringer, 2 D. ap 502; Bickerstaff v. Dellinger, 
Conf. Rep. 299. | 

It is thus shown that a replevy bond was required under 
the old system, in order to harmonize the process with the 
ordinary process—to require of the defendant only what 
would* have been required of him had he been sued by the 
ordinary process, and not to give additional rights by the 
process of attachment, as in some of the New England 
States. 

The object of the process is to compel or induce appearai, 
under the same restrictions and no more as would be auplied 
toa defendant in such ordinary process as might have sssued 
against him. 

Upon the foregoing principles is based the max<itn, ae 
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applies equally whether the repugnancy consists in the Fa 
of the acts, or results from their construction and effect, so 
that whenever an act required by a former law becomes a 
vain and idle ceremony by virtue of a subsequent law, the 
former law quoad hoc is repealed, for the maxim is Lex not 
cogit, &c. In accordance with this view, this Court has held 
that where the act in question has put an end to the object of 
litigation, the suit itself must end. Bunting v. Wright, Phil. 
295. So in the principal case, suppose a bail bond to be 
required,— Cui bono? What covld it avail the plaintiff? 
What legal purpose does it carryout? What obligation does 


it impose? 
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Merrimon, contra. , 

1. The Act abolishing imprisonment for debt does not by 
its terms embrace proceedings by attachment, but only certain 
classes of actions begun by “ original writ,” not as understood 
in the English law, but as commonly understood in this State. 
It has never been understood here that proceedings by “ orig- 
inal writ,” embraced proceedings by attachmeent,—indeed the 
latter is generally understood to be the reverse of te former, 
and is in contradistinction to it. 

2. Proceedings by attachméht are not only not included 
by the plain words of this Act, but the Act taken altogether 
shows that it was not intended to embrace them, for it is 


provided, that if the plaintiff, proceeding by “ original writ” 


in any action of debt, assumpsit or covenant, shall make oath 
in writing that the defendant is about to remove himself or 
property out of the State, then he shall have bail. This shows 
that the policy and spirit of the statute do not embrace attach- 
ment* proceedings, nor was it so intended. 

"3, Ifthe Court give the Act the construction contended for, 
it opens Wide the door for fraud to non-resident debtors; they ° 
m4y’carry off their property beyond the jurisdiction of our 
Courts; in’ defiance of their creditors, and the latter have no 
rélief.> Fhe present case illustrates the truth and force of 
this’ view. It would be monstrous to say the Legislature 
intended so to provide, and it is asking the Court to go too 
far to so declare, by a rule of construction 


Pearson, C. J. In this case the defendants seek to carry 
the doctrine “cui bono?” (Why require a useless act?) 
farther than is done in either Bunting v. Wright, Phil. 295, or 
McKay v. Ray, ante, 47. It now becomes necessary to con- 
strue the Attachment Act, Rev. Code, ch. 7, in connectioh 
with the Act of 1§66-’67, and to determine how far the former 
is affected by the latter. 

The above cases, however have cleared off the ground, and 
make it much easier to decide the question now presented, 
than if it had been sprung upon us before any construction 
had been put on the act “To abolish imprisonment for debt. ” 
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It is decided by McKay v. Ray, that the case of a non- 
resident debtor does not come within the proviso set out in 
sec. 2 of the Act of 1866-67. The next question is, does 
the 1st section of that Act embrace the case of a debtor, 
whose property has been seized by attachment? The 
enactment is, “From and after the passage of this Act, it 
shall not be lawful to arrest or imprison any person upon 
an original writ for debt,” &c. It is clear that the expres- 
sion, “ original writ” is not used in the sense given to it in 
the English’ books, for there it means a writ issuing out of 
the Court of Chancery in order to institute a suit in some one 
of the Courts of general jurisdiction, to-wit: the Court of 
King’s Bench, Common Pleas, or Exchequer, and to sum- 
mon the party to appear, &c, 3 Bl. Com. 

The “ original writ ” has become obsolete in England, and 
was never used in this State; so we must take the Act to 
mean, “ the mesne proc’ss” by which a party is compelled to 
appear and answer anaction. In the King’s Bench this was 

by capias ad respondendum, in the Common Pleas it was by 
' attaching the property. Upon entering an appearance the 
defendant was required to put in bail to the action, or go to 
jail. In this State the mesne process was a capias ad res- 
pondendum, which is styled in the Act of 1866~67 the origi- 
nal writ. Under it the Sheriff arrested the defendant, took 
_ bail to the writ to compel appearance, and converted it into 

“ bail to the action,” by assigning the bail bond. | 

The object of the attachment, authorized by Rev. Code, 
ch. 7 (which is usually called an original attachment, so 
bringing it within the words “ eriginal writ for debt,”) was 
to give a remedy when the capias ad respondendum, the 
ordinary process, could not be served because “the defend- 
ant was a non-resident, or concealed himself,” &c. Th’'s 
was effected by seizing the property of the debtor, so as to 
compel fim to appear and give bail to the action: in which 
case, the object being accomplished, the property was dis- 
charged and restored to the debtor, in like manner as the 
bail below taken under mesne process (in the King’s Bench) 
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and the property attached under the mesne process (in the 
Common Pleas) was discharged by appearance and giving 
bail to the action. So it is manifest that the writ of attach- 
ment authorized by the Rev. Code, ch. 7 is only a substitute 
for the ordinary process, to-wit: a capias ad respondendum 
by which to compel a party to appear and give bail to the 
action; and that upon appearance and giving bail he stood 
on the same footing, whether brought in by capias or by 
attachment. 

The effect of the Act of 1866-67, in the view we are now 
taking of it, is to abolish the ordinary process by capias for 
debt, and put in its place a summons. If the defendant does 
not appear, the plaintiff takes judgment by default, and, under 
Jfieri facias, sells his property. If the defendant does appear, 
he is allowed to enter his pleas and defend, without giving 
bail to the action. It follows asa necessary consequence, that 
the Act has the further effect of so modifying the process of 
original attachmen‘ (which, as we have seen, is only a substi- 
tute for the procéss by capias) as to allow it to serve the 
purpose only of compelling the defendant to appear. If he 
does not appear, the plaintiff takes judgment by default and 
sells his property; if he does appear, he is allowed to enter 
his plea without giving bail to the action. For, as was 
forcibly argued by Mr. Bailey, why give bail to the action? 
Cui bono? for the bail are instantly entitled to have an exon- 
eretur entered on the bail bond, inasmuch as the principal, if 
brought into Court and surrendered, could not be imprisoned 
for the debt, and the plaintiff has had the benefit of his 
attachment, by compelling an appearance, so as to enable him 
to proceed to judgment. 

The reply made by Mr. Merrimon is, If the bail should 
bring the non-resident debtor into Court and surrender him, 
the plaintiff could then enter a non-suit, and take out 


another writ; and by making the affidavit, under thé"proviso 


in the 2nd section, that the debtor “ was about to remove,” 
&c., which he would then be able to do, could have a capias 
ad respondendum, and force him to give bail to the action. 
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In other words, the first action is not for the purpose or 
under the expectation of getting judgment; but to force the 
debtor to come into the State, and give the creditor a chance 
to take a better hold of him, in a second action. 

There is no principle of law to support such a practice, 
and it would be a violation of all principle for the Courts to 
give countenance to it. 

It is asked, What is a creditor todo? A non-resident 
debtor, if not required to give bail, may enter his pleas and 
contest the cause of action and then remove his property 
while the action is pending! We can only say, it is the 
province of the Courts to expound the laws, not to make 
them. 

His Honor erred in declining to allow the defendants to 
enter their appearance by attorney and make defense, with- 
out a replevin bond. 

This must be certified. 


Per Curiam. Thc. e is error. 
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